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_ CHAPTER 5
NATIONAL Hircirway TRAFFIC SATETY ADMINISTRATION

I. Summary

NHTSA’s program of Federal motor vehicle safety standards began
vigorously after Congress passed the Natjonal Traflic and Motor Ve-
hicle Safety Act of 1966. Before the end of 1970, more than 30 stand-
ards had been issued. The crashworthiness standards that were issued
from 1967-1970 alone have saved more than 28,000 lives. Their bene-
fits oxceeded their costs, according to a GAQ study. Since 1970, the
pace of issning new standards has slackened. Little 1f any further im-
provement in vehicle crashworthiness appears in the 1971-1973 models.

Since 1969, NHTSA has committed a major portion of its resources
to developing a rule on passive restraints, but has been unable to over-
come opposition to the proposed standard from the auto makers, the
White House, and the Council on Wage and Price Stability,

Recently the Sceretary of Transportation assumed full responsibil-
ity for reaching a final decision on passive restraints. At that level,
political factors are expected to vie with statutory criteria for safety
standards, ‘ .

Much of the political opposition to this rule and to other important
NHTSA actions has come in the form of benefit/cost analyses that
arce critical of NHTSA actions and in the form of demands that
NHTSA itself conduct more extensive benefit/cost studies. This is
despite the fallacies inherent in such analysis where, as here, there is
little if any acceptable data. Substantial harm to NHTSA rulemaking
has resulted from insistence by the Council on Wage and Price Stabil-
ity upon benefit/cost analysis of safety standards. The legislative his-
tory of the 1966 Vehicle Safety Act indicates that Congress did not
intend that benefit/cost analysis be a prerequisite to the issuance of
motor vehicle safety standards.

NHTSA's independence from political interference in Congression-
ally mandated safety regulation would be enhanced by removing its
regulatory functions from the Department of Transportation and
combining them with the programs of the Consumer Product Safety
Commission and the Food and Drug Administration in a new Con-
sumer Safety and Health Commission.

The Subcommittee further recommends that the Council on Wage
and Price Stability and others suspend their demands for benefit/cost
analysis of NHTSA rules until a data base is developed to make it
possible to perform reasonable benefit/cost analyses, and recommends
in addition that the appropriate committees of Congress ensure that
no office of council interfere with the statutorily assigned duties of
NHTSA or any other regulatory agency unless authorized by statute.

(157)
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11, Mandate and Implementation

In September 1966, Congress passed a pair of companion acts, the
National Trafic and Motor Vehicle Safety Act of 1966 (P.L. 89-563,
hercafter “Vehicle Safety Act”) and the 1lighway Safety Act of 1966
(P.L. 89-564)." The intent of Congress in establishing these safety pro-
grams under the National ITighway Traffic Safety Administration
(NF'TSA) was to reduce traflic accidents and associated deaths and
injuries. In the language of the Senate Report on the Vehicle Safety

“Act;?
.+ . the compelling need for the strong automobile safety legislation which
the Commerce Committee is today reporting lies embodied in thoge statistics:
1.6 million dead since the coming of the automobile; over 50,000 to die this year.
And, unless the aceclerating spiral of death is arrested, 100,000 Americans will
die as a result of their cars in 1975,

Under this Act, for the fivst time, the antomakers were identified as
sharing responsibility with drivers, traffic officials, road designers and
road builders for the highway death toll.» '

- . . the committee met with disturbing evidence of the antomoblle industry’s
chronic subordination of safe design to promotional styling, and of an overriding
stress on power, acceleration, speed, and “ride” to the relative neglect of safe
prerformance or collision protection.

Congress concluded that the Federal government could and should
play an important role in vehicle safety : *

This legislation also reflects the committee's Judgment that the Federal Gov-
ernment has a major responsibility to meet in assuring safer performance of
privite passenger cars which it has not yet met, Finually, thig legislation reflects
the faith that the restrained and responsible exercise of Federal authoril y ean
channel the creative energies und vast technology of the automobile industry
into a vigorous and competitive effort to improve the safety of vehicles,

A, THE NATIONAL TRAFFIC AND MOTOR VEHICLE SAFETY ACT OF 1986

Congress intended the Vehicle Safety Act to provide, in the lan-
guage of the Ilouse Report, a “coordinated national safety program
and establishment of safety standards for motor vehicles.” # The Con-
gress accepted the determination of the House Committee on Inter-
state and Toreign Commerce in 1966 that a “present necessity to
establish Federal motor vehicle safety standards existed.” ¢ Under the
bill initially introduced, the Sceretary of Comumerce 7 could not have
established standards without. first making a determination as to their
necessity, i

115 U0.8.C. 1361 ef seq., and 23 TL5.C. 401 et seq.

2 Benate Report No. 1301, 89th Cong.. 2d Sess, pp. 1-2 (1966). The actual toll of
fatalitics in 1975 was approximately 45,000,

3id. at p. 2,

47d. ut p, 1.

5H., Rep. No. 1776, 80th Cong., 2d Sess., p. 1 [hereafter “House Report™],

SId. at p. 15 (emphasis added).

7The Act Inftlally established the “National Traffic Safety Agency” within the De-
partment of Commerce. The Department of Transportation Act of 1988 (P.T.. 89-670)
transferred the Agency to the new Depariment of Transportation, ag the National High-
wayv Rafety Buresgu, within the Federal ITighway Administration (49 U.8.C. 1652 (£) (1)).
Tn 1971, the Burean wus removed from the Wederal ITighway Administration and estab-
lished as the National Highway Traffic S8afety Administration within the Department of
Transportation,
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1. Federal motor vehicle safety standards and the rulemaling process

Section 103(a) of the Vehicle Safety Act requires the Secretary to
issue safoty standards for passenger cars and other types of vehicles.
The statufe requires that cach standard “shall be practicable,® shall
meet the need for motor vehicle safety, and shall be stated in objective
terms,” ?

The Coneress declared “motor vehicle safety” to be the “paramount
purpose” o} the bill.* The safety standards (fifty have been issued
since 1966) are directed at motor vehicles, tires, child restraints and
other types of equipment, requiring, for example, shatterproof wind-
shields, safety belts, and collapsible steering columns. NHTSA has
also promulgated a dozen regulations not directed at the vehicle itself
but requiring vehicle manufacturers to take on related activities, for
example, defect reporting and meeting test dummy specifications.

NHTSA develops Federal motor vehicle safety standards by an
informal rulemaking process. When rulemaking actions stir wide 1n-
terest (e.g. passive restraints or truck brakes) public meetimgs are
scheduled following a notice and announcement of procedures for
expressing comments. Citizens may petition NHTSA for new stand-
ards and for amendments to existing standards; NHTSA must re-
spond within 120 days.** Yet the vast majority of the written com-
ments are submitted \zy regulated industry.? The process is open and
often lively. NHTSA’s docket room, where all comments on pending
rulemaking are filed, sees heavy traflic, but the docket excludes some
internal memoranda, such as certain messages from other offices in
the Department of Transportation and communications with other
executive offices.’® The process is open but not wide open.

2, Enforcement of the standards: Compliance testing

To enforce the standards and regmlations, NHTSA runs a com-
pliance testing program and imposes civil penalties where appropri-
ate.’* Through May 21, 1976, penalties totaling $1,142,400 have been
assessed, based on 175 investigations.’d Through July 1, 1975, NHTSA.

8 Ylouse Report, p. 16. [For further discussion of this question, see III B, infre.]

# The House Report explains the phrase “objective terms” in the followlng manner:

“In order to insure that the question of whether there is compliance with the standard
can be anzwered by objectlve measurement and without recourse to any subjective de-
te;;m,lr,xatinn, every standard must be stated in objective terms.” (p. 16.)

0 ff

1 The 120-day respouse 1s required hy the Motor Vehicle and Schoolbus Safety Amend-
ments Act of 1074 (7. L. 95 -482, Bee. 106 : 15 U.R.C. 1410(4}).

12 Despite industry’s apparent upper hand in the informal rilemaking process, one
trade assoriation nonetheless preferred a formal rulemaking system, and brought suit to
require 1t in 1968, early in NHTSA's history. The court npheld NIITSA’s use of informal
rulermaking, conduected aceording to the Administrative I'rocedure Aet. The court stated:
“[\W7e have found (bat formal rulemakine is not required hy the Safety Act.” Automotive
Parte and Accessories Assn, Ine,, v. Hoyd 407 T. 24 330 (D.CL Qir. 1968).

31 For further discussion on this point see infra, note 122-3 and associated text. NOHTSA
asserts that such memoranda are exemnnt from disclosure under the Freedom of Tuforma-
tion Act. On one occasion. DOT claimed executive privilege to prevent dlsclosure of
allezed White TTonse communieations. See Nader v. Volpe, 466 F. 24, 261 (D.C. Cir, 1972.)

WNHTRA's anthorities to test vehicles for compllance and to assess penalties derive
from Section 112(a) and Seciion 108-109 of the Vehicle Safety Act respectively. Sectlon
114 of the Act provides, {n addition. that mannfacturers must certify that each vehlcle
or 1tem of vehicle equipment conforms to all applicable Federal motor vehicle safety stand-
ards, 10 U 5.0 1403,

16 These tofals reflert the activities of NHTSAs Office of Standard Enforcement only.
A few additionnl penaltles have heen imposed by NIITSA growlng out of defect Investl-
gatlons for safety hazards not covered by existing standards. Most of these investiga-
tlons seck reenlls rather than penalties. However, four of these investigations have led to
penalties totalling §294,520 as of July 2, 1976,
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had pressed only six compliance investigations to litigation. The re-
maining penalties were fixed by negotiated settlements.'®* Many en-
forcement investigations are directed against small companies for
minor violations. Although NHTSA’s enforcement of vehicle safety
standards has not gencrated wide public attention, its mere presence
encourages manufacturers to take safety standards seriously.

3. Defects and recalls

The Vehicle Safety Act and its amendments 17 empower NHTSA
to order manufacturers to recall defective vehicles. NITTSA’s investi-
gations have been instrumental in bringing about recalls for suspected
safety defects of more than 49 million vehicles, about 45 percent of
domestic and foreign vehicles produced for sale in the United States
since NHTSA was cstablished on September 9, 1966.

While these totals are impressive, NHTSA’s Office of Defects In-
vestigation (ODI), which orders recall; has gone into low gear. The
list of “current investigations” contains open cases dating back to
1969 and 1970.2% Recently closed investigations have taken almost
three times as long to complete (28.7 months) as cases closed in 1971
and 1972 (10 months).

NHTSA SAFETY DEFECT INVESTIGATIONS #

Number Average

X completed pendanc

Period investigations (months
November 1967 to May 1969_._ . 111 3.2
June 1969 to December 1970 72 58
January 1971 to September 1972 100 10.0
Qctober 1972 to April 1974_____ - 38 19.8
May 1974 to November 1975 ____ . . . [ I I ITTTTTTTTTToTemmmem T4 27 28.7

W Chart from statement of Clarence Ditlow 1, Director, Center for Auto Safety before the Senate Commerce Committee,
June 29, 1976,

NHTSA closes some investigations with a finding of no safety defect
even in the face of substantial evidence of a serious hazard.?

In a few cases, manufacturers have overturned NHTSA findings in
court. One court accepted General Motors’ argument that sudden and
total loss of steering without warning in 1959 and 1960 Cadillacs is not
related to safety because the failures occur at low speeds, and there-
fore do not present an unreasonable rigk.=

The reca{l program has served significantly to clear the road of
hazardous vehicles. It can encourage the manufacturers to exercise

16 Examples of large settlements Include one of 93000 agalnst Ford fn 1975 (alleged
violation of Seat Beit Standard) and another of $380,000 against Uniroyal in 1973 (al-
leged violatlon of Tire Htandard).

T Upder the Vehicle Safety Act, NHTSA could only order manufacturers to notify the
owners of affected vehicles that their ears might contaln a safety defect. In most eases,
the mannfactarers also offered to pay for nceessary corrections. Ilowaver, in some in-
Btances, thev refnsed to pay. Tn response, Congress passed DI, 93—452, signed into law
In 1974, which empowers NFITSA to order the manufactirers to pay for correcting safety
defects in velleles | vears old or less.

B A Nsting of NHTSA's 20 oldest defect proceedings 18 included in Hedrings hefore the
Bubcommittee on_ Oversight and Imvestigations, Committce on Interstate and Foreion
Commerce, U.8. House of Representatives, 94th Cong., 2d Sess. Regulatory Reform. 1976
Vol. IV, p. 479. (Heveafter, Hearings.)

% An example s the fnvestigation of fallures In the lower control army of full-size 15865—
1969 Ford vehicles, which lasted § years. Desplte numerous reported fallures, NHTSA
found no defect. A possible factor in the finding was the high cost of replacing lower con-
trol arms and the Jarge number of vehleles affected.

2 U.8. v. General Motors, 65 F.R.D. 115 (D.C. Cir, 1974),
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caro in designing and producing cars and trucks, NHTSA should
pursue defect investigations with vigor. ) .

'T'wo reforms have been directed at the NHTSA program of investl-
gating auto hazards. Public lists of current investigations, begun 1n
1972, have clicited voluntary information on specific defects. Also the
Motor Vehicle and Schoolbus Safety Act of 1974 encourages citizens to
petition NIITSA to open new investigations.* Although the effect of
these reforms is difficult to calibrate, they certainly alert citizens to
their opportunity and duty to participate in a program dedicated to
safety on the road.

B. OTIIER MOTOR VEIIICLE AUTHORITIES

Congress added several components to NITTSA’s authority in 1972
with P.L. $2-518,2¢ the Motor Vehicle Information and Cost Savings
Act. The new legislation granted NHTSA the power to:

(1) Issuc a bumper standard to reduce economic loss from crashes
and ncrease safety;

(2) develop information on comparative insurance costs and crash
safety for display in auto showrooms;

(3) fund diagnostic inspection demonstrations through grants to
States; and

(4) take action against the practice of misrepresenting the distance
traveled by a used car.

In October 1974, Clongress passed another major amendment to the
1966 Motor Vehicle Safety Act: the Motor Vehicle and Schoolbus
Safety Amendments of 1974 (P.L. 93-192).2* The act empowers
NHTSA to require vehicle reealls 28 and to order manufacturers who
oppose an NH%‘SA action on the ground of increased cost to produce
cogt information to support their claim, It also requires the agency to
grant or deny petitions from the public within 120 days, and to issue
schoolbus and fuel system standards. The Act also terminated
NHTSA’s ignition interlock standard, The “ignition interlock™ made
it impossible to start a car until persons in the front seats fastened
their seat belts. It was required on all 1974 models, and on 1975 models
produced until the Act was signed into law. Finally, the Act provided
a 60-day period for Congress to veto any standard requiring more
than seat belt systems, such as air bags or other passive restraints,2s

C. HIGITWAY SAFETY ACT PROGRAMS

Under the other 1966 Act (Highway Safety Act, P.L. 89-564),
NHTSA uses Federal standards and incentive grants to assist States
and communities in developing safety programs aimed at vehicles
in use, drivers and highways.

NHTSA has issued 19 Highway Safety Program Standards
(HSPS) covering, for example, motorcyele helmet nse and vehicle
inspection.’” An HSPS which would require States to pass manda-

=15, TR .C 1410,

=15 TR, 1001 et geq.

24 15, 11.15.C. 1409 et 2eq. :

% See yupra. note 17, Ilefore thizs amendment, recalls were voluntary.

W|IT RO 14100, Kee infra. notes 121-127 and accompanying text, for further dlscousston
of hoth the ignition interlock and passive restraint eplsodes. “Passive restraints” are ex-
plained below, See infra, IT1 AL 1,

worg CUILTL Part 1204, NITSA’s Highway Sufety Act Programs are under the Jurlsdies
tlon of the House Committee on Public Works.

e
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tory scat belt use laws has long been debated but never enacted.
Roadway-related standards under this program are administered in
part by the Federal Highway Administration (FHWA) a counter-
part to NHTSA within the Department of Transportation. Congress
may veto HSPS standards developed by the NIIISA or FHWA, and
1t recently suspended the Department’s authority to withheld State
highway aid funds for noncompliance with IISPS standards.?

D. MANTOWER AND BUDGET

NHTSA has carried out its program of issuing and enforcing
motor vehicle safety standards with a minimum of manpower and
appropriations. In fiscal year 1976, this program was conducted by
175 professionals and cost $37.9 million, cxeluding program diree-
tion, support and research. These ligures have remained relatively
congtant since 1971 (176 professionals, 25.9 million in 1971). Man-
power and appropriations for the entire agency in 1976 totaled 811
persons and $171.8 million. (For a more detailed breakdown, see
charts on the {following pages.)

28 The Kederal Ald Highway Act of 1976, Public Law 94-280 enacted May §, 1976, The
Act places a cone-year moratorium on the Secretary’s anthority to withhold safely funds
from any ftate fuiling to ecomply with Highwey Safety Program Standards. On July 1,
1977, the Depariment is again authorized to impose sunetions but Instead of having the
power to withhold 100 percent of a State's safety fonding, the Secretary has the discre-
tion to Lkeep from 50 to 100 percen{, Construction fund rvoney, under the new law can
no longer be withheld. Another provision specificnlly eliminates the Secretary’s authority
to require states to have mandalory helmet lows for motoreyelists. The bill algo requires
the Department to conduct an evalpation of the *adeguacy and appropriateness” of pro-
gram standards. (P.l. $4-280, Sec. 208(h) ).
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[From most recent NHTSA annual report]

Bummary of Authorization and Appropriation Fivzst Years 1957-1978
{Millians of Doltars)

ever | Fves jeves | Fy7o | Fy71 | Fy72 | Fy73 [Fv74 | FYTE | FY 76 .
. _ s
Tratic aned Mator Vehiche ’ . -
Salety Progroms . .
Authorizztion?/ 129 g5 | 245 | 220 | 200 | 400 | 3es | 302 | 550 60.0
Appruptintion 5.0 vee | 159 | zoz | we | 207 | a0 | me3 | 353 379
Motor Vohicle Carmu
1nfex nrstion Frogram 3
Auvtharization - - - - - - 23.0 7.0 48.0 ]
Aparopriation - - - - - - - 15.0 7.7 ]
Highway Sofwty Retcarch
and Dweelepment Programs
Authorization ™/ 10.0 200 { 260 | 200 | 375 | 700 |ais0 | 426 | 550 65.0
Appropriation 4.3 72 | j06 | 100 | 170 | 386 | 42 | 88 | 281 8.9
Compliance Tost Facility .
Authat ization?/ aoY | 23¥p WY o 0 9.8 0 o, | o 0 '
Appropristion 7 12 0 0 0 a6 o 90" | o °
Tota! Traffic and Highway
Safety Appreptiations
239 a6 | 206 | sa0 | 775 {19 | 1519 |ies 1580 1250 ;
Appropriation’/ 9.3 198 | 65 | 302 | 429 | 19 | w2 | 75y | 799 66.8 :
Stera and Community
Sataty Appropristion .
Authorization 670 |1000 |1000 o o | 75.0%| 13001 15261 [2020' %] 24151
[Incantives) . 1ars) | leBQ 56.51
Obligatiome
NHTSA 2.0 25.0 65.0 700 75.0 679 821 GER 5.3 1050
{Incontives) (3 | {134} (13.0}
FHWA 29 128 132 14.7 15.0
Total 2.0 25.0 65.0 70.0 75.0 BOO 95.0 80.0 [100.0 1200

Y aAutherized under the National Trattic and Mator Vahicle Safety Act.
2 5 uthorized under the Motor Vehicle tafarmation and Cent Ssvings Act.

’Auqhumed under the Highway Safety Act
‘Lumv sum authorization 10 femain availabile unti) yxpended.
5 Humaining unapuropriated balance,
6Fum:u sppropristed for construction of pli test facitity
7 The Traftic and Highway Salety Appropristion appraprintes funds for programs 6f both substantive Acts,
oand the Mator Vehicte Consumer Information Program.
7ol autharization of $175 miltion rescinded under the Highway Safety Act of 1970.
®For fiscol yrars 1867-1871 Ob‘lignl‘ionl ware incurred in tatal for 16 Safety Stanclards. Currently, NHTSA
has responsibility for 13-1/2 Standards, FHWA far 3-1/2 Standardy.
20 chudes authorization of $30.0 million for FHWA,
1 Cludet suthorization of $75.0 million for FHWA and $37.5 million for incentive grants for NHTSA,
32 1udes suthorication of $30.0 million for FHWA and $28 milfion for incentive grants for NHTSA.
A3 iudas suthorization of £35.0 million for FHWA and $56.6 million for incentive grants for NHTSA,
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The three case studies which follow offer a detailed exploration of
factors impeding NTITSA’s excrcise of its statutory mandate, with
respect to the safety standards program, the use of benefit/cost
analysis in rulemaking, and the single most important failure to date,
the delay in issuing a passive restraint standard,

II1, Case Studies

A, STAGNATION IN NTIITSA’S PROGRAM OF FEDERAL MOTOR VEHICLE SAFETY
STANDARDS

Issuance and improvement of safety standards for new motor vehi-
cles are the chief operative elements of NHTSA s mandate to reduce
fatalities and injuries. Nevertheless, this program recently has been
subject to across-the-board delays of long-promised standards.

The slowdown is an example of virtual abandonment of a major
Congressional directive that is only 10 years old. Does this mean that
NHTSA has accomplished enough for vehicle safety through stand-
ards already issued, as some agency actions and statements suggest?
Or can additional savings of lives and dollars be achieved by reviving
the safety standards program?

1. Background :

The legislative history of the Vehicle Safety Act is clear on three
basic points: first, Congress determined that vehicle safety is mani-
festly a task for the Federal government ; second, vehicle safety stand-
ards are a necessity and should be mandatory; and finally, the prime
criterion for a particular Federal motor vehicle safety standard is
whether the proposal “meets the need for motor velicle safety.” *

Motor vehicle standards are classified into three groups.

100 Series: Pre-Crash Standards, or standards intended to
increase the capacity of the driver to avoid the crash. These
include brake standards. NHTSA has issued 26 standards in this
series.

200 Series: Crash Standards, or standards intended to reduce
losses through minimizing impact forces that reach oceupants in
a crash. These include collapsible steering columns. Twenty-two
have been issued.

300 Series: Post-Crash Standards, aimed at keeping losses at
a minimum in the period after the crash has occurred. These
include a standard on flammability of fabrics in vehicle interiors.
T'wo standards have been issued,

The potential benefits of the 200 scries have been among the least
recognized.® The objective of the 200 series is to make the vehicle
protective rather than dangerous to occupants in a crash. This policy
derives from the opinion that eflorts to prevent crashes (the sole
approach prior to 1966) have appeared to be futile. Thus, if crashes
are inevitable, vehicles must bo designed so that fatalitics and injuries

#® ¥or a dlscussion of these polnts sce supra, notes 4 to 9 and aceompanying text.
* The system for classifying the standards 18 a contribution of 'Willlam Huddon, Jr.,
M.D., the first NHTSA Administrator, now president of the Imsarance Institule for High-
way Safety. See infra, note 32,

5 The gtandards in all three eategories are collected 1n 49 C.IR. B71.101—571.302.

82 Hee, e, TTaddon, “Approaching the Reduction of Road Tosses—Replacing Guesswork
wiih Logie, Speelficity, and Scientifically Determined Fact,” presented at the Nailonal Road
Safety Symposium, Canberra, Australia, March 1972, p. 4,
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which can be prevented do not occur. Vehicles so designed are deemed
“crashworthy.”

«Crashworthiness” in essence entails two factors: one, the vehicle
bears that brunt of crash forces before their cnergy reaches the
occupant space; ® two, occupants are restrained from crashing into
the parts of the vehicle or out of the protective shell. This “second
collision” or “passenger crash™ is the subject of the controversial
occupant restraint standard proposed by NIITSA as an amendment
to Standard 208,

A proposal currently under consideration is to upgrade Standard
208 to replace the earrently required “getive” restraints (such as belts
which require action on the part of the occupant hefore they are
effective) with a requirement for “pascive” restraints (such as air bags
which come into play automatically in a crash). NIITSA has con-
sistently favored passive restraints because, thus far, all efforts to
encourage or force people to wear seat belts have had only marginal
SuCCess.

2. Progress in issuing new standards

After an initial burst of activity in the first three years of its exist-
ence, NHTSA’s issuance of new standards leveled off in the period
from 1970-1973, during which 16 new standards were issued, and then
fell off precipitously in the 197475 period, with but a single new
standard issued in the 2-year period. NITTSA promulgated four new
standards carly in 1976. ITowever, three of these are addressed 1o
schoolbus safety and were issued in response to a direct Congressional
mandate.**

NHTSA’s record of issuing new standards is summarized in the
following table:

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION
ISSUANCE OF NEW RULES, 1966-75 »

. New vehicle  New f; Cumulati

Year tandards turer regulati total
b 2% 2 31

§ 1 7

3 4 44

[ Q 50

2 5 57

0 1 58

o1 3 62

o4 0 66

50 16 66

» Does not include amendments to existing standards, of which some are significant, sume weaken the standard, and
most are minor,

b Many of the 1966-69 standards were enactments of previous standards promulgated by the Government Services Ad-
ministration and by tha Saciety of Automotive Engingers. .

< Three of tiese standards were issued to meet the mandatary requirements of sec. 202 of the Motor Vehicle and School
Bus Safety Amendments of 1974, 3

P

= Tuis factor in turn breaks down into two elements, the ability of the vehicle’s frame
to manage ot “‘sonk up” the energy of the erash, and the abllity of the sldes and roof of
the ociupant space to prevent strack objects from crushing into the oceupant space.

# NHTSA lssued five schoolbns safety atandards (three new standards and two up-
graded standards) in time to meet the statutory deadline of January 27, 1976. The new
standards are Standard 220, School Dus Rollover Proteciion, 49 C.F.R. §71.220 ; Standard
921, School Bus Body Jelnt Yfrength, 40 C.P.R, 571221 : and Standard 222, School Bus
Passcnger Seating and Crash Protection ; 49 CF.R, 571.222, These three new standards
were all issued on January 22, 1976, und appear in the Federal Register of January 27,
1976 at p. 3574, p. 3872 and p. 1016 respectively. Existing standards extended to cover
school buses are Htandard 105--75, Hydraulie Brake Systemus, 49 CF.R., 571.105--75, 41

Ted. Res. 2391, (January 16, 1876) and Standard 301, Fucl éystem Integrity, 49 C.F.K. .

571.301. 40 Fed. Reg. 48332, Qctober 15, 1975,
w15 U.8.C 1392,
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While it is true that new standards alone are but a rough measure
of NHTSA’s productivity, others are equally crude. NHTSA has
offered a tally of Federal Register citations from 1971 to the present
to record its productivity,’e

NHTSA insertions in the I'ederal Register*
Federal Register

Fisgcal year: , citatinng
1971 : 145
1972 — 131
RS I -— 171
1974 —-— ~ 219
1975 —— ————— e 224
1976 (to Aug. 1) oo T 129

* These citations include such actiong as Advanced Notices of Proposed Rulemaking,
Notices of Proposed Rulemaking, Rules, Amendments, Denials of Petitions, Corrections, etc.
Prepuration of these citations involves all oflices within the NHTSA.,

These figures are inflated in recent years by minor notices, includ-
ing a large number of petitions for temporary cxemptions to the
standards filed pursuant to I’.L, 92-548, the National Traflic and
Motor Vehicle Safety Act Amendments of 1972, which allows such
exemptions for small manufacturers and other special cases,”

Only a handful of significant amendments to existing standards
have been issued by NHTSA. These include: im Orovements in
Standard 302 on fuel system integrity issued in 1974; upgrading
Standard 105, on passenger car brakes (issued in 1973 and effective
January 1, 1976) ; and upgrading and extending the applicability
of the brake hose standard, FMVSS 106-74 issued in 1973, In
addition, NHTSA was drawn into an extended controversy to defend
the truck brake standard, issued in 197 1, which came under heavy
attack from regulated industry and the Council on Wage and Drice
Stability asits 1974 effeetive date approached.

Much more numecrous, however, are improvements proposed by
NHTSA, but never issued. These include scating and seat strength,
a child-seating system, standards 201, 203 and 204 dealing with “pas-
senger ¢rashes,” and others.3s

In summary, in recent years NHTSA has produced fewer and fewer
significant rulemaking actions. What NHTSA has not done speaks
louder than the few regulatory actions it has produced in recent years,

3 Hearings, supra, note 18; at 435-36.
L6 WLK.C. 1391,
# Bee, for example, Jetter of John E. Mossg, Chatrman, to Becretary of Transportation,
Willlam T. Coleman, Jr., January 19, 1976, which Hsts five gireh rulemaking actions ¢
30“)(‘ ) Upgrading of the requircinents for flammability of interior materialy (FMV8S
3 *
20:%‘/(3())4§mpmvument in the standard on energy absorbing steering columns (FMVSS
“(3) Issuance of a standard on sharp protrusions from motor vehicles which un-
necessarily multiply injuries inflicted on bedestrians, bleyelists, and maotorcyclista
when thev are struck by these protrusions (Exterior Protrusious, Docket 2-5),
‘“(4) Incorporation of a dynamie test requirement in the c¢hild resiraint stand-
ard (FMVHS 213),
“(5) Extension of the hydraulic brake standard to small trucks and vang
(I'MVES 105)." :
The letter is reprinted in Hearings, rupra, note 18, at 480-481.
See also the Secretary's response, reprinted fn Ileqrings, supra, note 18, at 482-483.
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3. The effectivencss of the standards: Have they made any difference?

Evidence that the safety standards have saved a substantial num-
ber of lives is strong. Although fatality and injury data do not permit
) Lrong. AlLAoUg Y J hot per
precise evaluation of individual standards, two recent studies indicate
that groups of standards or the program as a whole are having a

measurable cflect.

The first s a study rcleased in July 1976, by the General Ac-
counting Office : “Eflectiveness, Benefits, and Costs of Federal Safety
Standards for Protection of Passenger Car Occupants.” The GAO
analyzed information on more than 2,000,000 cars in crashes i North
Cardlina and New York, comparing driver death and injury rates
and model years of cars. The GAQ found that the 1966-70 standards
mav have saved 28,230 lives between 1966 and 1974 nationwide. Com-
pared to pre-1966 models, it found from 15% to 25% fewer deaths
and serious injuries occurring in 1966 to 1968 model cars and 25% to
30% fewer in 1969 and 1970 models. GAO found little further 1m-
provement from standards introduced in 1971-1973 model cars. It
also concluded that the 1966-1970 crash survivability standards pro-
duced economic benefits “that probably could be greater than the
safety cost allocable to these standards.” #°

A second recent study, “The Foffects of New Car Safety Regulation
on Fatality Rates,” * found that:

Cars sold prior to the beginning of such state or federal regulation-—model
prior to 1964 —had an average yearly occupant fatality rale of 44 per 100,000
registered cars.

Cars with front outboard lap seat belts as standard equipment required by
state Inw-—1064 to 1967 models—as well as some crash protection installed 1o
relation to General Services Admiuistration (G84) stancards—mainly in 1967
models—averaged 35 occupant deaths per 100,000 registered cars, 20 percent
less than pre 1964 cars. (Prior to the issuance of federal safety standards, GSA,
the Federal government's purchasing agency, required thut cars it purchased
meot higher safety standards than generally available cars.)

For federally regulated post-1967—Cars, occupant deaths averaged 27 per
100,000 registered cars yearly, 23 percent less than 1964~1967 models and 39
percent less than pre-1964 models.

The report concluded that:

In sum, eareful research methods that separate out the vehicles to which
gpecific regulations applied reveal that, in the aggregate, the state and federal
motor vehicle safety regulations issued in the 1960s and thereafter have greatly
reduced automebile oceupant fatzlities, These regulations are not. the end, but
the beginning of a process to winimize the toll in human life that accompanies
motor vehicle use,

% (1AQ Report CHID-76-121, p. 1 (1976).

W Thon 8, Robertson, Ph. 1., Insurance Institute for Highway Safety, April, 1976, based
on data from the State of Maryland, summarized in- the Iustitute's Highway Loss Reduc~
tion Status Report, May 3, 1976,
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The report’s findings are indicated on the chart below :

CAR OCCUPANT FATALITIES PER 100,000 REGISTERED CARS
BY TYPE OF NEW-CAR SAFETY REGULATIONS
MARYLAND, 1972-1975
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Another analysis, offered by the Center for Auto Safety** con-
cluded that the issuance of safety standards beginning in 1968 after
the passage of the Act has substantially reduced on the annual toll
of deaths and injuries. According to the Center, fatality and jury
figures, had they maintained the 1966 rate, would have been far higher
than they arve today. The figures cited by the Center are as follows: *

In 1966, the death rate per 100 million miles travelled was 5.%7. Even though only
a few of the original safoty standards have been updated, the death rate dropped
1o 4.2 deaths per 100 million miles in 1973, With the imposition of the 55 mph
speed limit, the fatality rate per 100 million miles dropped fo 3.6 and 3.5 in 1074
and 1975 respectively, If the auto safety standards had not been imposed and
the traffic death rate had remained at the 1966 level ol 5.7, then in 1973 some
74612 individuals would have dicd in traffic crashes instead of the actual toll
of 55.511. The difference of 19,102 lives, along with hundreds of thonsands of
gerions injuries prevemted or diminjshed, is directly attributable to safety
standard«® When the cffect of the 50 mph speed limit is factored in, the sav-
ings in lives goes up to about 30,000 in 1975.

Clearly, vehicle safety standards have been a principal contributor
to the drop in fatalities and fatality rates*

A continuing decline in the fatality rate in recent months, even
after the supply of gasoline recovered to the point of encouraging
travel and frequent neglect of the 33 mile speed limit, althongh aver-
age highway speeds have heen lowered, is further evidence of the
sffectivencss of the safety standards.*®

4 Can further safety standards rvesult in greater reductions n
fatalities?

Tn at least two directions safety standards might further reduce
highway fatalities. Of the 45.700 traffic fatalitics in 1974, betwecn
30,000 and 35,000 were drivers or passengers. Tmprovements in oe-
cupant restraint alone ean save many such vietims. Dr. James B. Greg-
ory, former head of NHTSA, told the Subcommittee:

I meutioned that in 1974 and again in 1975 traffic fatalities dropped by more
than 9,000 as compared to 1973, In my view, only one other step in highway
safety can be expected to produce an additional decrease of that magnitude
within predictalle time: either greatly increased use of present and improving
“getive’ safety belt systems, or provision for so-called “pagsive” restraints.*

The second possibility is to reduce pedestrian deaths, amounting
to 8.200 of a total of 46,684 motor vehicle nccident fatalities in 1974.
Significantly, a recent study in Maryland of the 1972-1975 period
found that vehicle safety regulations have had no apparent effect on

@ The Center for Auto Safety iz a pnblic interest auto safety advocate group baged in
Washington, D.C. Tt has participated actively in NIITSA rulemaking since its inception in
& From testimony of Clarence M. Ditlow, 1T, Director, Center for Auto Safety, before
the Senate Commerce Committee, June 20, 1076, (In press).

3 The greater safety of interstate bighways as compared to other roads, according to
the Center, cannot account for the decrease in death rate gince the death rate on Inter-
atate Hirhways also decrepsed sivnificantly from 1966 to 1973 with the phase-in of ve-
hicles meeting the safety standards, In addition, some 245,500 miles of the Interstate Sgs-
temn wore already eompleted fn 1966 with only an additional 10,400 miles being added by
1973, [Footnote in original.]

1 Agsening precise credit iz diffienlt 3f not impossible. Tor ingtance, the years 1974 and
1075 saw a dramptie drop of almost 10,000 in fatalitics over the previous years. While
the 55 mile speed 1imit took effect in this peried. these were alzo the first years during
which the safety improvements mandated by the initlal group of safety standards could
be found in the vast mujority of cars. Becanse standards apply to new cars only. it tnkes
about 10 vears for vehicles containing the improvement to replace those produced prior to
the improvement. .

is Traflie fatalitics In May 1976 dropped 3¢ below May 1973, It marked the elghth month
in the last ten that the fatality count fell below the total for the corresponding month
of the previous year. NIUTHA News Release 44-76, June 23, 1976. All of these reductions
Tipve ocenrred after the 55 MPIIL limit took effect.

 Hearings, supra, note 18, at p, -119.
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pedestrian fatalities. This finding was predictable given the fact that
NHTSA’s pedestrian standard, 7 vears in the works, is still not on
the books. This standard could climinate hood ornaments and other
sharp protrusions from the front ends of motor vehicles,

A number of other rulemaking actions planned or in progress at
NHTSA also could reduce deaths and injuries. v

Such savings in life and property are achieved, moreover, at low
cost relative to the bencfits. The total cost to U.S.A. conswumers per
gassengcr car for the Federal safcty standards in effect to date is

250,48

The continuing cost to society of U.S.A. automobile death and
injury has been estimated to range from as high as $45 billion ¢ to
$17 billion * annually. Vehicle damage, conservatively estimated, adds
another $5 billion yearly. Even at the conservative figure of $22 bil-
lion ** the result is a staggering average of $2,200 in losses per each
U.S. automobile during its lifetime. If this figure represents total
benefits achievable by vehicle safety and cost savings countermeasures,
then NHTSA has wide latitude on the cost side in issuing new stand-
ards, before the total costs of the standards begin to approach the total
benefits. ,

The pedestrian protection standard (in NTITSA terms, the “ex-
terior protrusion” standard) is an example of a safety standard which
could actually cut vehicle costs, Testifying at the confirmation hear-
ing for NITSA Administrator John Snow, Clarence Ditlow, Di-
rector of the Center for Auto Safety, stated : 52

There is absolutely no utilitarian purpose served by an $8.00 hood ornament
that can spear an unsuspecting child. Here in the District of Columbia, a motor-
cyclist was recently awarded $250,000 for permanently crippling injuries sus-
tained when a Mereury veered into him with a spear-like parking lizht com-
ponent puncturing his leg to the hone™ An exterior protrusion standard would
prevent such injury with possibly a cost savings to the car buyer.

6. Factors contributing to slowdown in NIITSA safety standards
program

The Subcommittee explored the question of NHTSA’s slowdown
in issuing new standards during an NHTSA regulatory reform/over-
sight hearing held on February 27, 1976. Though NHTSA officials
testifying at the hearing did not entirely accept the notion of a slow-
down, they nonetheless assisted the Subcommittee in seeking possible
explanations. Among those which emerged from the discussion were
the following:

(1) the growing complexity of rulemaking actions 5

7 Bee gupra, note 38, for a lsting of these actions.

8 Bureayr of Labor Statistics “Report on Quality Chunﬁes for Passenger Cars” (model
years 1968-1076). This total reflocts a $23 per vehicle rednection hased on removal of the
gnition interlock system in 1975 and excludes cost of voluntury sufcty improvements
introduerd by manutacturers,

“© NHTEA, “Socletal Costs of Motor Vehicle Accldents’ DPreliminary Report, April 1972,

D 1.

5 Economies and Science Planning, Ine., (KSP) Automobile Collision Data, An Assess.
ment of Needs and Methods of Acquisition, Bebraary 1975, n. 9,

“ This 1s {he sum of $17 billlon in human damage and $5 billion In property damage.
From ESP, supra, note 50,

& Hearings before Senate Commerce Committes, Tune 29, 1976, (In press.)

" Knippen v. Ford Motor (o, Civil Aetion No. 173572 (D.D.C, 1872).

BNTITSA Adminlstrator, James I3, Gregory testified :

“. . . Ag you move ahead from more or less stupdard practice that may have heen in
effeet 1n ihe nutomobile industry regarding safety in the early days, toward the nore com-
plex effective 1dens, you must nuse a higher degree of analysis.

“You also get a much higher degree of résistance. The eommunications with the publie
and inereasing thelr safety awareness becomes more dilicult,

Y80 you are indeed climbing up a mountaln in many ways In this complexity. . . .”
Hearings, supra, note 18, at p, 434,
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(2) the narrow base of public support for specific rulemaking
actions ®5

(3) increasing resistance from industry * ) )

(4) involvement of the Council on Wage and Price Stability
and the need for additional economic analysis prior to lssuing
standards

(5) political interference in NHTSA rulemaking by the White
House Domestic Council, the Office of Management and Budget,
and others.”

The first three of these factors were recognized by the Subcom-
mittee Chairman John E. Moss in his opening statement * as aflecting
to varying degrees, all product regulations. )

The other two factors, both involving government groups outside of
NHTSA, are the subject of the two immediately fcllowing case studies.
Both are serious problems which the Subcommittee believes are appro-
priate for future Congressional action.

6. Conclusions

(@) There is good evidence that NIITSA safety standards save lives
and reduce injuries to a significant and substantial degree.

() Further safety standards, if issued by NHTSA, including the
upgrading of several existing standards, could materially reduce the
number of deaths or injuries further without excessively raising
costs.

(¢) Despite a clear mandate from Congress to continue issuing
standards, and the knowledee that further standards can lower fatal-

ity and injury rates, NITTSA has issued few standards since 1974.%

(d) A number of factors have combined to slow NHTSA rulemak-
ing. Although several of these factors seem inevitable, those involving
political interference from the Council on Wage and Price Stability
and others may be susceptible to correction.

B. TIIE USE OF BENEFIT/COST ANALYSIS IN NIITSA RULEMAEING

1. I'ntroduction L . :

Benefit/cost analysis may be prospective or after the fact. Prospec-
tively, it weighs expected benefits against expected costs, usually in
dollars.®

As applied to individual regulations or to regulatory programs, &
benefit-to-cost ratio of greater than one is considered “positive.” If

5 (On this aspeet, Dr. Gregory stated |

« . Ag regulators. and particularly I think in this ficld that affects so many people
direetly, von have tendeney to be eriticized by the majority on almost any decision you
make, T have snld many times in interviews that in a regulatory area such as ours there
ig no 51 majority. As a matter of faet, if T wet 123455 T consider it a landslde.” Hearings,
supra, note 18, pp. 432435,

B Qep (jregory testimony, supra, note b .

57 Qoo discitssiong in Hearings, sipra, note 18, pp, 447-458,

8 Hee, e.g., disenssion of the White House role in the {gnition interlock rulemaking,
Hearings, supra, note 18, p. 467,

8 The Chalrman stated :

“This Spheommitien acknowledges that NHTSA has entered n phase In Ity history in
which achieving furthor significant safety gains depends on carrying through with a
naomber of rulemaking actlons that will mean greater Impositions on the Industry, and wlill
reguire vastly greater Amounts of technieal preparation and polilical courage on the part
of NIITHA," Hearings, supra, note 18, at pp. 412413,

% NHTHSA. unfortunately, has discontinned its practice of updating perlodically its
“Program Tlan for Motor Vehicle Safety Standards.”’ last issued in October, 1971 This
plan was a rondmap and schedule for new and upgraded standards.

oL Thig study uses the pbrase “henefit/cost analysis” because the ratlo of benefits to costs
ju one In which benefits is placed in the numerator and costs in the denominator. The term
sioost-henefit analysie’ i3 frequently used to indicate the same exercise.
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the ratio is less than one, the benefits are assumed to be not worth the
cost. Benefit/cost analysis is most acceptable when benefits and costs
are easily expressed in dollar values: e.g., a project to construct a dam.

In applying benefit/cost analysis to health ‘and safety regulation,
the benefits consist of avoiding fatalities and reducing the number and
severity of injuries. Here, no one method of putting a value on life or
injury commands wide agreement.’ Even if a value for 5 human life
could be agreed upon, the agency cannot estimate with confidence how
many lives will be saved by a particular regulation.®

Benelit/cost analysis has been advocated by those who seek a cut-
back in Federal regulations. While it is rarely argued that a benefit/
cost analysis should control a rulemaking decision, the Council on
Wage and Price Stability and others urge that, at a minimum, a bene-
fit/cost analysis or cconomic impact analysis should be performed in-
preparing any major regulatory decision, so that the results may be
taken into account.

Benefit/cost analysis is least defensible as a prerequisite to health
and safety rulemaking, where benefits are difficult to quantify. Its ad-
vocacy by execulive bureaus is improper when Congress, explicitly or
implicitly, has stated that benefit/cost analysis should not be required
before issuing a regulation. Both of these situations arjse in circum-
stances deseribed below.

2. Did Congress intend benefit/cost analysis to be a prerequisite to
issuing motor wekicle safety stoandords?

On the question of benefit/cost analysis, the language of Congress
when it passed the legislation establishing the vehicle salety program
is instructive. The National Traffic and Motor Vehicle Safety Act
of 1966 sets forth explicitly the criteria to be considered in issuing
motor vehicle safety standards:

“Each such Federal motor vehicle safety standard shall be practi-
cable, shall meet the need for motor vehicle safety, and shall be stated
in objective terms,” 6

Tn addition,

“In_prescribing standards under this section, the Secretary shall
consider whether any such proposed standard is reasonable, practicable
and appropriate for the particular type of motor vehicle or item of
motor vehicle equipment for which it is preseribed.” o

This language does not expressly refer either to cconomic or to bene-

* Nifferent methods which eeonomists have used in assigning a value to human life are
briefly symmarized in 0'Neill and Kelley, “Costs, Benefits, Tffectiveness and Safetyv : Set.
ting the Record Stralghi” Society of Autemotive Engineers, No. 710988, 1974, p. 2. NHTSA
itself has used the figure £200.000 as the average cost of 1 fatality, The ferivation of this
flanre {5 explained in “Socictal Costs of Motor Vehicle Accidents.” An NHTHA Preliminary
Report, April, 1972, pp. 3-4. Critics of NHTSA generally eite lower figmres, See. e... the
fimuee of £740.000 in Oflice of Sefence and Technology, “Cumnlative Regulatory Effects on
ﬂ)f; Cost of Automobile Transportation (RECAT),” Fehruary 28, 1972, Appendix I -A,
u

B NHTEAy problems {n predicting how many liveg it can save with a given aetion are
not as insnrmountable as those of agencles denling with health hazards sunch as cancer,
whore the effects of a toxice snbgtanee, for instance, which {a suspecied of enusing caneer,
may not be known with any degrec of certainty for 20 vears, [Bee Chapters 4 and 15 for
further exploration of this onestion] NMT&A’s problems of predietion grow ont of diM-
cultiex in aceident Investigntion and reporting: Tearning what injored or killed s nereon.
how fast the vehicle wag traveling, how severe the eruzh was, whether it was a single or
multinle imnact, ote,

AR TR, 1392(a),

6515 T.8.C. 1392(1) (3).
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fit/cost analysis. However, the House Report explains this language
in part as follows: ®

In establishing standards the Secretary must conform to the requirement
that the standard be practicable, This would require consideration of all relevant
factors including technological ability to achieve the goal of a particular standard
as well as consideration of economic factors.

Similarly, the Scnate report states that

“The Comrittee recognizes . . . that the Secretary will necessarily
consider ressonableness of cost, feasibility, and adequate lead time.” 7

What is significant about this language is its cautious approach to
cost and ceonomic factors. Although such factors were to be considered
in issuing standards, there is no suggestion that costs be controlling:
The legislative history stops well short of indicating that Congress
intended to vequire a benefit/cest analysis before a standard was issued.
To the contrary, the House of Representatives explicitly rejected an
opportunity to require a comparizon of benelits and costs in deter-
mining whether to issue vehicle safely standards, This rejection oc-
curred in the process of considering amendments to IL.R. 13228, Among
the amendments offered was one by the Automobile Manufacturers
Association which would have required the Sceretary to include in
cach proposed safety standard a finding of fact with respect to whether
the standard crbodied “feasible devices and techniques that are avail-
able or can ba made available in a reasonable time and at costs com-
mensurate with the benefit to be achieved.” *® (emphasis added) De-
spite lobbying, this langnage was not adopted. The U.S. Court of
Appeals for the 6th Cirenit addressed this jssue in deciding the Chrys-
ler (passive restraint) case in 1072, and stated :

None of these specific restraints sought Ly the Auntomobile Manufacturers
Aszsociation was adopted, and we must decline fo write into the Act the very
same suggestions which the Congress declined to write into the Act.™

In short, the Congress created a regulatory authority for the Secre-
tary of Transportation granting a wide range of discretion, in which,
in the words of the Senate report.

«, ., safety shall be the overriding consideration . ,.” ™

Thus the Secretary, in issuing standards, is left to exercise his
judgment in the application of a broad caleulus of safety benefits, with
a built-in bias toward standards which meet the need for motor vehicle
safety.

3. NIITS8A’s use of benefit/cost analysis

The initial Federal motor vehicle safety standards, 29 of which
were jssued from 1967 to 1969, raised relatively few cost questions.
This is beeause most of the initial standards were based on prior
Government Services Administration standards for the purchase of
government vehicles and thus incorporated existing industry practices.

o Fouse Renort, supra, note 5, p. 16. -

of Wenate Renort, runra, note 2. p. 8. .

o Hearings hefore the Committee on Fnterstate and Foreign Commerce, U.8. House of
Rep., 89th Cong,, 2d Sesa, on H.R. 13288, “Part 2, Trafiic Safety,” D. 1203 (1968).

“%Chryslcr Corporation v. Department of Transportation, 472 I, 2d 659, 672 (fth CIn
1972).

w0 Henate Report, supra, note 2, p. 6.
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Only five of the initia) standards required anything more than minor
changes in the vehiele,™

The Agency has occasionally supported rulemaking decisions with
reference to benefit/cost ratios. For example, NHTSA. in interviews
with Subcommittee staff cited its abandonment of rulemaking for
truck rear underride guards on the basis that predicted costs far out-
weighed benefits.™ Questions of cost became a major issuc with the
proposal of passive restraint requirements in Standard 208 and with
Standard 121 (truck air brakes).

Two recent development are leading NHTSA to increase its use of
benefit/cost analysis. The first is the recent activity of the Council on
Wage and Price Stability in Federal rulemaking. The Council hag a
Congressionally-mandated mission to assess the inflationary effect of
proposed Tederal rulemaking actions.” On the strength of Executive
Order 11821 and OMB Circnlar A-107," which require that Federal
proposals carry statements about their effect on prices, the Council has
extended this mandate to press for bencfit/cost nssessments of Federal
proposals it selects for close serutiny.” The Council has been relatively
active in NHTSA rulemaking, urging in several proccedings post-
ponement or abandonment of proposed rules until economic analysis

7 Ileffron, Federal Consumer Safety Legislation, a Special Report prepared for the Na-
tlonal Commission on Product Saféty, pp. HE-59, (1970). Ileffron rates the early standards
according to their “extent [of] vehicie chunges required considering gyross vehlels population
in current production, inclnding domestic and forelgn manufacturers,” in the followlng
categories : “Nope” (2 standards) “Not Significant” (19 standards), “Minor Significance
(8 standards) and “Moderate Slgnificance” (5 standards). He acknowledges that the stand-
ard rating process i3 incxaet but his prinelpal polnt remaing vaild : none of the initial
standards or carly revised standards required changes of mujor slgnificance 1n the vehicles
being produced.

™ Staff interview of Robert Carter, Associate Administrator for Motor Vehicle Pro-
grams, NHTHA, Tebroary 24, 1976, Carter took personal eredit for this aetion, which he
gald was the agency's first decision based primarily on benefit/cost analysls. See 36 Fod.
Reg, 11750 (June 18, 1971) The action was a part of a review of all standards then belng

roposed hy NHTSA, The review resulted In eliminating 22 lesser known proposals. a7

ed. Reg. 1120 (Jan. 23, 1972). Carter sald that since then, NHTSA hag been using benefit/
cost studles but in a limited way.

7 Publie Law 03-387, 12 U.8.C. 1904, (enacted August 24, 1074) establishes the Coun-
¢ll and directs it~—among other tagkg—to

“review and appraise the various programs, policies, and activities of the depart-
ments and agencies of the United States Tor the purpose of determining the extent to
which those programs and activities nre contributing to Inflation.’”

The Council on Wage and Price Stabllity Act Amendments of 1975, Publie Law 94-78,
12 U.8.C. 1904, (enacted August 9, 1975), expressly auihorizes the Conneil Ho

“intervene and otherwise participate on its own behalf in rulemaking, ratemaking,
Neensing and other procecdings before amy of the departmenty and agencles of the
United Btateg, In order to present its views as to the inflatfonary impaet that might
result from the possible outecomes of sieh proceedings.”

™ Fxecutlve Order 11821, signed by President Ford on November 27, 1074, (30 Fed. Rep,
41501) orders the preparation of inflationary impact statements for all “major proposalg
for 1eg1slnr!2n, and for the promulgation of regulations or rules by any executive branch
ageney . . .

Office of Management and Bndget Clrenlar A-107, dated Jan. 28, 1975, implements the
Exccutive Order, and ordets each ageney to develop procedures for the evaluation of such
major proposals. It states:

“The evaluation should include, where applicable, . . ,

“(2) a comparison of the henefits to be derlved from the proposed action with esti-
mated costs and inflationary Impacts. These beneflts should be quantified to the ex-
tent practical . . .* OMB Cirenlar A~107, p. 2.

. 1"15’T.‘he Subcommittee’s Hearlngs on NHTSA addressed thls extension of authority as
ollows :

Mr. Moss. As one of the authors of the basle lepislation it 13 my recollection that
this committee rejected economic Impact analysis as belng a prerequisite for the
promulgation of regnlations, and any effort by the Cost of Livinz Council or the
Council on Wage and Price Stability to impose such a requirement i{s violative of the
law a8 clenrly as anvthing could aver he, .

I wonld say to them that if evidence persists that they are tryving to do 8o, I will
gummon them before thig committee and have them put on the publle record exactly
where thoy derive thelr authority,

Mr. Gruaory, Mr. Chairman, T respectfnlly say that T also have to operate under
Hxecutive Order 115821 from the Tresident, on analyzing the inflatlonary impact.

Mr. Moss, Doctor. Exccutlye orders do not supersede statutory law. Nor does this
Member ever intend to suffer {hat to happen. Hearings, Supra, n, 18, at p. 448449,
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demonstrates that benefits will exceed costs.” With the imprimatur of
the Fxecutive Oflice of the President on its “requests”, the Conneil has
been quite successful in interjecting its views in rulemaking
proceedings.

The second development is a set of three so-called regulatory re-
form policies issued by Secretary of Transportation William T Cole-
man, Jr.. on April 13, 1976.77 The first vequires an evaluation of the
costs, benefits, and other cffects, quantified to the extent possible, for
all DOT rulemaking actions prior to their issuance either in proposed
or final form, The second requires that Departmental elements such as
NHTSA inform the Secretary with memoranda on regulations which
are potentially costly or controversial at least 30 days prior to their
proposed publication, The third reflects the beginnings of a Depart-
mental process for evaluating regulations already in place.

On May 17, 1976, Subcomnmittee Chairman Moss asked Secretary
Coleman whether the new policies, which were cfiective on May 1,
1976, exhibited snfficient sensitivity to the statutory criteria governing
the issuance of Federal motor vehicle safety standards. He wrote:

This Subcommittee, which hus been assigned oversight responsibility for the
National Highwuy Traffic S8afety Administration, is concerned with the impact
of these mew poiicies on NHTSA's program of Federal Motor Vehicle Safety
Standards, Tn particular, we wish to assess the conformunce of these policies
with the statutory criteria for rulemaking set forth in the National Traffic and
Motor Vehicle Safety Act of 1966,

The Sceretary has agreed to share with the Subcommittee the docu-
ments he receives nnder this new policy, to enable the Subcommittee to
monitor the Secreiary’s application of the statutory criteria to rule-
making decisions the Department has reached.

4. Limitations on the utility of benefit/cost analysis in NI TS rule-
making

NHTSA Administrator, John Snow, sworn in by Secretary Cole-
man on July 8, 1976, offered his own view of the role of benefit/cost
analysis in NIH'T'SA rulemaking in questioning prior to his Senate
coufirmation: 8

Benefit/cost analysis i8 no substitute for good judgment but it can help to
inform good judgment, )

The experience of NHTSA itself is perhaps the best indication of
the limitations of the use of benefit/cost analysis. Our study has led
to the following observations,

(@) Factors other than benefit/cost comparisons sometimes are given
more weight by Congress and NHTSA

Even where benefit/cost assessments are available, they may be
ignored altogether in veaching decisions. Because of pui)hc policy con-

" In additlon to the CounciV's ongoing participation in passive restraints rulemaking
(FMVES 208) and the jssuance of the truck aijr brakes standards (FMVSS 121), the Coun-
¢il has also submltred written comments on Standard 105-75, Hydraulle Braoke Systems
(February 11, 1975) ; Docket 75-25 Notlee 1, Cost Information Reporting, (November 26,
1975) : and Uniform Tire Quallty Grading, (June 9, 1875). The Councll’s Inpul in these
proceedings {5 consistently along the lines of the following exatuple :

“The Councll on Wapge and Price Stubllity makes the same request with regard to
Standard 105-75 that it did with respect to Standard 121-—~that the {mplementation of
the Standard be indefinitely delayed pending a detailed, formal evaluation of its economie
fmpact.” (Comments of Webruary 11, 1975, p. 3.)

141 Fed. Reg. 16200 (April 18, 1976).

7% Enow response to question b of questions put to him by the Senate Commerce Com-
mittec prior to his confirmatlion hearing on June 29, 1976.
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siderations, schoolbus standards were issued even though mesasurable
benefits may not exceed known cost.” In another instance, NHTSA
was directed to abandon safety standards whose observable benefits
were significant: the ignition Interlock system produced substantial
measurable results in increased belt usage and in corresponding reduc-
tions in death and injury, but was repealed in response to public pro-
test.* Tn both cases, Congress acted without regard to the NHTSA’s
benefit/cost analysis. The Congress ordered NHTSA to issue a speci-
fied group of schoolbus standards, even though NITESA, up to the time
of the passage of the 1974 Motor Vehicle and Schoolbus Safety
Amendments, had cited the low number of deaths and injuries to
students riding buses as a basis for refusing to issue these standaids.!
Opponents of the ignition interlock standard cited alleged public dis-
satistaction, which they deemed to be more important than its positive
benefit/cost ratio.®

The threat of popular protest led NHTSA not to press at least one
standard, despite the prospect for positive bencfits. This was the
proposal to limit the speed achievable by motor vehicles, on the ag-
sumption supported by the cffects of the national 55 mile per hour
limit, that effective limits on speed will reduce the number of fatali-
ties. The mere whisper of this proposal by NIITSA in 1970 precipi-
tated a flood of hostile mail.®

Occasionally, NHTSA fails to issue a standard with the prospect;
of high benefits because of difficulties in shaping the rule. Such dif-
ficulties have prevented NHTSA from issuing a pedestrian protec-
tion standard; iec., the agency said it could not devise a suitable tost.
which would cnable manufacturers to determine whether vehicles:
met the standard.®

™In a 1974 Notice of Proposed Rulemaking for school bus crashworthiness, Issued:
prior to Congressional actlon mandafing schoolbus gtandards, NIITSA stated that it:
“has condneled convention eoslhenefit sindies on schoolbus safety, hut the normal
valuation techniques evidently do not adequately reflect general public opinlon on the im-
portance of protecting children from death or injury. It iz obvious from voluminous mail”
und Congressionel intercst that socicty places a much higher value on the safety of its
children than a conventional cost-benefil analysis would indicate.” (emphasis added.) 39
Fed. Rep. 27585 (July 30, 1974),

018 T.R8.CL 14100, -

T In a letler dated July 9, 1975, to Members of the House, Chairman Ilarley O. Stag-.
gers of the Committee on Interstate and Foreign Commerco explained :

“The Congress belleved it necessary {o make specific requirements for school bus aafety,
Aue to years of delay by DOT in issuing such standards. This delay wax partially due to.
DOT's belief that additional schonlbus standards were not Iuatified on u cost-benefit hasig;
however, the Congress concluded iluit the safety of school children ig a concern which
overrides purcly economic cousiderations.”

A gerions erash occurred on May 21, 1976, in Martinez, California when the brakes failed:
on a schoolbus earryving 52 students. The hus fiipped over a guard rail and (el 20 fect.
Twenty-nine died and 23 were injured, See NHTHEA's Preliminary Report, Muliidisciplinary
Accident Investigation, Jnne, 1976, 'This crash highlights the potential for a larze number
of deaths and injories that ean oconr in a single sehoolbus crash, This potential is an
added factor In confirming the need [or improved sehoolbus safety wtandards.

% The actual number of eltizen letters to NHTRA complaining abont the interlock aid
not indieate widespread dissatisfaction. Tlowever, opponents made much of the problems
asanclated with it nse (nead to huekle up groceries placed om (he passenger side front
seat. ete.) and prevailed In the Congress.

B The idea was first pronosed as an advanea notice in 1967, 32 Fed. Rep. 14280 (Tgsued
Octoher 11, 1967). On November 23, 1970 NHTSA Issned a revised proposal, indicating an
()ctobs;r 1, 1972 ‘effective date. 835 Ied. Reg. 18295. The proposal hag remained dormant
ever since,

5 This was the rationale frequently provided by NHTHA Administrator Douglag Toms:
(1971-1978). More recently, the Department of Transportation has stated a further rea-
gon for holding off on the standard :

“The NHTSA iz holding in ahcyance its rulemaklng on exterior protrusion protection
until basie research is more ndvanced on the fundamental problems of pedestrian infnries-
and dealhs from motor vehicles, Becanse the accident data indies te that the vast majority
of injuries enused by motor vehicle impact into pedestriang are ‘blunt travma,” the agency
eangiders that the ‘mogt reasonable ralemakinge aetion wornld address the ‘hostillty’ of
the vehicle bodv as a whole and not establish arbitrary limits on sharp protrusiong in the
fnterim. The NIITSA js planning to izsne a proposal for general pedestrian protection in.
1979.” Letier to Tlon. John IN. Moss from Seeretary of Trangportation William T, Coleman,
Jr., March 1, 1976. Printed in Ilearings, supra note 38, p. 482 -183,
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Tn short, benefit/cost caleulations, if performed, frequently play no
part in determining NHTSA dcc-,mpns. ) . .

(BYNIITSA has encountered serious difficulties performing benefit/
cost analysis ;

7. Data for the cost side of the benefit/cost ledzer have been elusive
at best; e.g., NHTSA’s proposed passive restraint rule, with cost esti-
mates ranging from $31 % to $405.5¢ A program x_v]'l_l(:h calls for per-
formance standards (e.g., pedestrians shall not be injured when struck
by vehicles travelling 10 mph or less) rather than design standards
(e.g., cars are not permitted to have hood ornaments) leaves the 011(31(26
of the specific means of meeting a standard to the manufacturers, This
is as it shonld be. However, a performance standard leaves NHTSA
with the tasl of estimating costs for designs that are hypothetical; 1t
cannot know exactly how much a standard will cost until after it
is applied; i.e., until it learns how manufacturers choose to meet a
standard. Costs are a problem also because of the unwillingness of
manufacturers to impart basie cost information. Suppliers of auto
components also dislike to reveal their eosts lest they alienate the auto-
mobile manufacturers, For this reason, the Congress granted NHTSA,
express authority in 1974 to obtain cost data from manufucturers
whenever they object to a standard on the basis of the expense.®” Up to
August 1976, NIITSA failed to use this authority. This could be
because supply cost data are useless unless the varions components of
costs are separated and the basis for each made clear. Cost data ravely
come in this form. While NHTSA can require manufacturers to fur-
nish cost data in useful form, it has not yet issued such a regulation.ss

ii. The benefits side of the ledger, as suggested above, presents almost,
insuperable difficulties. Agreement on an ap{)mach to valuing human
life 1s unlikely because the effort involves subjective judgments. Even
It participants in evaluation recognize that it is not life itsclf or injury
that they are appraising but only the amount of money socicty is will-
ing to pay Zo avoid a serious injury or fatality, little basis exists for
agreement.

¢i. Projecting benefits and costs of a proposed countermeasure for a
span of years presents other difficulties even if an estimate of initial
benefits and costs is agreed upon. NHTSA’s projections are uncertain
because long-term data are lacking. Although cost cstimates for the
ignition interlock system, when initially introduced, were in the $40
to $50 range, a savings to consumers of only €23 resulted from its
elimination a year and half later.®® NHTSA’s current effort to learn
from the manufacturers how many dollars they could save by eliminat-
ing the hardware that is today required by standards which went into

% Cogt of the ‘‘passive belt"” system avallable ag an option in the 1978 Volkswagen
Rabbit. (Tn practice, the option is available only as a part of a “custom package” costing
more than this amount.) i

8 Cost-estimate of Toyota passive restraint system (including a lap belt), offered by
Toyota at Department of Transportation Public Meeting, August 3,1976.

A7 Pabilie Law 93-102, Sectlon 105 ; 15 U.K.C. 1402,

W NHTSA issued a proposed regulation on cost Information reporting to tmplement this
provision of the 1074 Amendments. 40 Fod. Reg. 42365 (Sept. 12, 1975).

The Council on Wapre and Price Stability then filed comments on Movember 26, 1975,
suggesting that NHTSA's requirement to obtain cost information from the mantfacturers
might be amended. ironically, 8o as not to impose additional eosts on the antomakers,

% The average additional coet increase hrought about by the interlock requirement, ae.
cording to NHTSA, was $46.80, Sco Hearings, supra, note 18, p. 454, The redoction of $23
is from 11.8. Department of Labor, Bureau of ILabor Statistics, telephone conversation
with Subcommittee staff, August 26, 1976,
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effect 10 years ago may yield some interesting information with respect
to long-term costs of safety standards.®® Projection of benefits en-
counters similar problems, illustrated by disparities among the predic-
tions of lives potentially saved by a pussive restraint standarvd. Ksti-
mates contained in NIITSA’s rulemaking docket as of May 1975 for
net lives saved (that is, lives saved if all cars were equipped with
passive restraints, less lives saved by safety beits, assuming realistic
rates of usage) were as follows: *

GM - 2, 700
Economics and Science Planning — 8,000
Yord __ 3, 600
NITSA oo &, 900
De Lorean Corp 19, 000

The diversity in these estimates demonstrates why benefit/cost
studies degenerate into arguments when they are apphed. The most
significant factor in evaluating a benefit/cost study is the name of the
spongor.®? Benefit/cost studies generally are formulated after basic
positions on an issue arc taken by the respective parties. The results of
competing studies predictably reflect the respective positions of the
parties on the issue.

(2) Demand for benefit/cost analysis as political opposition to a
proposal

TWe are especially distressed by the demands for improved and more
extensive benelit/cost studies voiced with Increasing intensity by
groups such as the Council on Wage and I’rice Stability, despite the
weakness of the data. The Council beats the benefit/cost drum londly.
Although much of the Couuncil’s participation is in the open, in the
form of comments to rulemaking dockets and presentations at public
meetings, the Council operates most effectively behind the scencs, co-
ordinaling closely with the Domestic Council in the White House and
resorting to off-the-record telephone communications and confidential
memoranda extensively.

An example is the following memorandum:

THE WHITE HOUSE,
Washington, January 17, 1975,

Administratively confidential

Memorandum for: John Barnum,
From: Mike Duval.
Subjeet: Truck brake regulations (MVSS 121),

I was very disturbed to see a copy of Jim Blum’sg letter to Jim Gregory.

I discussed this matter with Secretary Drinegar by telephone in great detail
prior to making my report to the President. We went into further detail on his
memorandum tothe President on the final rule in which he stated:

The Council on Wage and Price Stability initially asked that the rule be
delayed, but after a staff review of the situation it is now agreed that it is
proper Lo proceed, with ecareful monitoring of the costs and henefits.

In approving Scceretary Brinegar’s recommendation, the President understood
that DOT would comply with the Council on Wage and Price Stability position
which was: a continuing study was underway, aimed at getfing immediate

% Thig review ig not yet complete. The problem ig discussed by former NHTSA Adminig-
trator Gregory in Hearings, supra, note 18, p. 419,

v Hearings, supra, note 18, at 486-487,

® The De Lorean Study, for example, (entftled “Automotive Occupant Protective Safety
Alr Cushion Expenditure/Henefit Study’) wns sponsored by the Allstate Ingurance Com-
pany, one of the foremost advoecates of the air bag system.
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economic impact results and if a cheaper way can be developed to meet the
safety goals, your regulation would be modified to allow for the cost-saving
method,

Pleuse insure that the National Highway Traffic Administrgltinn [sic] works
this matter out immediately with the Council on Wage and Price Stability. 1§Iay
we pleuse have a report from you once thig has becu aceomplished, but certainly
po later than a week from today.

Thank you very much.

A recent staff reassessment of the Council’s role in the issuance of
Standard 121 * indicated that this standard went forward only with
the concurrence of the Council and then only on the strength of a
NIITSA promise to the Domestic Council to conduct & continwing
analysis of the costs and benefits of a standard.®* The introductory
language to NIITSA’s first effort to meet this commitment, entitled
“Economic Impact of FMVSS 121: A Quick Look Evaluation,” April,
1975, is instructive:

Its primary purpose is to provide immediate estimates of relevant cost and
henefits factors in reaponse to irrcsistible demands for an accounting, however
crude or speculative, of the standard’s economic impaet . . . (cmphasis added)

The Council’s ostensibly well-intentioned interference could not be
hetter calculated to induce paralysis by analysis in NHTSA rule-
making. Standard 121 has moved forward but others, including the

assive restraints proposal, are likely to run afoul of demands by the

Youncil to hold up action while the Council presses for analyses that
can not he performed.

(d) The role of benefit/cost analysis is susceptid le to misunderstand-
ing
Because the limitations of benefit/cost analysis are not widely under-
stood, misunderstandings arise frequently: e.g. a concurring opinion
in the Hd&H Tire Company decision in the U.S. Court of Appeals
for the 7th Circuit. The opinion states:

Although I recognize that safety is the “overriding consideration in the issu-
ance of standards under this Act, the statute requires respondent to consider
whether a proposed standard is “reasonable, practicable, and appropriate” before
it is prescribed. In my opinion, this duty has not been discharged until respond-
ent has at least identified some of the costs associated with the proposal and
determined that these costs are overridden by reasonably predictable benefits.
Since no such consideration is evidence by this record, I agree that respondent
failed to perform his statutory duty.*®

With due respect for the Court, this conenrring opinion faithfully
reflects neither the legislative history of the 1966 Act nor the current
state of the art of benefit/cost analysis.

5. Future use of benefit/cost analysis by NHTSA

Our findings suggest the need for caution in applying benefit/cost
analysis to NIITSA actions, whether used to support a rulemaking
decision or limited to arranging priorities among possible actions.
The Subcommittee proposes the following guidelines for NHTSA in
applying the benefit/cost device. o

First, NHTSA should acknowledge the genuine limitations of bene-
fit/cost analysis with respect to proposed rulemaking, now and for the
immmediate future. In its place, the Administrator should press to ob-
tain as much cost data as possible before reaching a regulatory de-

9 Tssued in revised form on February 26, 1976 (41 Fed. Reg. 8783),
# A statement of thig promise is contained in the Duval memorandum, .
% & Tive Co., v. U.8, Department of I'ransportation 471 F. 2d 3560, 350-357 (1972).
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