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CFIAPTER 9

fxrntts't-rrn Colrrrnnt;n Cornrtssrorv

I. Ewntmary

Jlhe fnterstate Cornmeree Commission (I(lC) is the oldest of the
irrcle;rcntkrnt tr 'ederrrl rcgnlutcrry agent' ies. Oliginally.dcsigned tq_pro-
tt:t:t ilre rlublic frrln rloirolrtllisiic llrnctict:s br the railrclirtis, the Coln-
mission'i jurisdiction |as bcetr extentlctl to truclrs, bu'ges, -frcight
I. lrrr-urclers. anrl oil tr itrelirrcs. Toclav thr: (. lorrrrnissiortts mantlate in-
clurl(,s l]oth regulatinlf ild prornoting t]re inhcrcnt advantages of t:ach
moclc of surfaije tralii.roltttitut. Thc Sttllcontmittce questions tlre Com-
nrissiorr's slr(lccss in irtternptittg to harrnonize its plonrotionill and
regul ttory f tlnctions.''l'he 

Intcrstatc (lommerce Commission was the first major experi-
ment in ecolrolnic resulatiotr on & niltionnl scale. Tho Commission's
quasi-legislative, rpali-judicial, and- _ administrative rrsponsibilities
tnrl lrorv-ers emeis*id {rom specific policies of thc Congress writ.teu in
rcnt:tliorr to rnajori irrohlctns iir the t{ation:s trsr}sportatibn system.

T'he adminiitraiiorr of the Commis-.ion's colnpliance program as now
orEiltrized. contnins malrY s(triotts shortcttmings which fiustrate the
aii irs of irational t lrnsflortrrt ion policy. Thc complianee.program
Srrffcrs flom a laeli of policv diret:t ion antl grrit lance; excesslve &tten-
tion 1o rrr:onomicrrl ly i l foignificalrt ctrsesI didcr:irninnt' ion against small
calriers: insrtl l ir: ierrl penirlt ies to detcr i l legrl rrctivity: arrtl I seaming
incatrar:itv to eooldjnirte flctions find to use resolrrces efl it: icntl l ' .

A'posiiive aspect of the ('orntnissiotrls regulatory progrfl,m is the
der-cl^otrtrrerrt of 

' the 
Oflit:e of Prrblic, Corrnscl. f-nclei the direction of

t[e Tlri i l  Services l] ltnning (-)f l i ,,-e. t lrc ( 'ornrni.-siotr fat]rered t]re {irst
tr'e.rlt'rrrl (jfiice of Pll-rlir: Cotrnsel to assist ttlttl t'ept'esent tlte pul,lic in
the conrfl l ica{ed prqct:ss of reaehitrg cleCisions on-r'ailroncl rcolgnnizn-
tion. iffiir Olficc of Prrbtic Cotttrsel liroved to lx: a succetisiful experittrcnt
i1 irrcr.easingf p1[rlic &ccess to the, tr'edcrnl dc<:isionma,king_ proceSses.
fts c,orrlribrrl idn lrirs heen (:ollstt ' t l( ' t ive. Jlhe trewl.v cxllnnded oII(l moro
nolverful statutorv Offrrlc of Rrri l Frrblic (lonnst:l rrirforttrnately l ias
ireen lrlockecl bV ihe Fresiclent's refusal to per{orrn his legal duty
to f i l l  t lrr. '  vnctttrt ofl ice of fhe tl i t 'ector.

The neecl fol an inteqrated policv planning progrem at the Commis-
siorr is sii l l  er-iclont, nit itorrglithe'Cornmissi-ori 's plarrninq crpabii it ies
have impror.etl. It is rvicleli ngreecl thrrt policy plnnningis essentinl to
rneef the gotl ls of tra't iori l l ' t lrtnsTrot'tation policy ancl othcr Oon'
gressional inirnrJnt,es. Tlhe Commission lras tnl<t:n constructive s.teps t-o
il i t i ttnt* its ca,pabil it, ies fo plan nncl set policios but the Cornrnission's
Ijoiicv nn,i Plannins Cotttmittee hu,s frri lerl to funcfiorr for lttt l i  of a

claar set of priorit ied.'
(329)
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, A few.of_the major obstacles facecl lly tho commission are ill'strated
Dy rts relatrons with thr: Ofrcc of Managernent; ancl Buclget, thc Ile-
qP;t-,q+t of lransportati'r, and the corigress. rt is clea? tirat these
cllflicultles have hatnptrred the Commissiori in its attemDts to achievothegoal's of rrrrtionai tra'sp.r'tir,tiorr p'ricy **ithy o"a'*ffrci""tlv.'rho llubcomrnittec recorirnends fuhdadental cl,ancei iir-ir,"- t"lo--
Inissirn's strrrcture ancl mandate. The Commissicrnt-Eu-oiio".* "ro-grar' shoull.bc rcorga'iz.cl completeiy. The cn"g.Lr.t *1ii,;i;i ;i-i.if"
thc flommission's va grre .arrcl contiarl icf ory ru o"aoTb. i,a; ;;.1;;;l ;-tion r'cl coclificntion'or the rclcva,rrt tra'sl"lortrriion *i-t"t-s a"a of the
Com.mission's own proceedings shoulcl bo'lrroughi ut;"i, ;; -"ltiLv -,
possill le.

I'he office of Rail Public counsel should be expanded to include alltn.des of transportatiorr covt:r'etl bv rcc. rn" c"i'iliG,*,n sh.iulcl als,r
develop, a.nlrtio'al surface trnnsp-ortation plrr. ancr r meehanism to
assuro that cril.er:ia establishctl in the plan ai'e rcfltlcted in all Comnris-
si o4 dsci5futr-mruking pr.oees$es.

-l'romotio'al aspFcts of the commissionts mandate sho'rd be rc-
moveci nnd thc (lornmissionts srrpport of entry harriers should be ter-
minated.'rhe congress sh'rrld' i lso r*view'cniriiniisiuii- "ipn"i*n.*
wrtll the nen- provisions for: flexible rnil ratcs eontainecl in the HaiI-
roacl Hevitalizntjon and Regulatorl. Reform Act of 1g?6 and consicler
lr hether c.ornparable authority shoirld he providccl for motor carriers.'l Jre Sulrcornrnittee.suggest$ &Iso that the newlv erentecl Transporta-
tion Polic.r,- Stuclv Comrnission and the Congress carcfrrJlv ex-amine
tho Comrrrission as it is norv constituted to i:ieterrnine rvhetlrer it is
the btrst orga'izntional f.rm through whi.h to regulate s'rface
trrrnspor'tltion.

IL Ei.storll and, Mand,ate

The rnterstate comm.erco commission._ereated by Act of corrgress
in 1887.' wns thc first irrdcpe'tlcnt regulatory corfimission. it iE "*,-
sponsiblo. for prorno{ing (6iafe" aricquate. ec;onomical, ancl eflicient
servicett in surfacc trarrsJrortation.r Moreove,r, the Commissior-r is r:e-
sponsible for ttfosteringtt-t hcnlthv economic envitonment for eau'ier
operations rvhilc ((cncouragingtt the e.reation of tdreasonahle r:lrar.ges
for transportirtion serviees without unjust clisr:rirninations. unilue
p.refercnce$ or advantrrges. or rurfair.or: rlestrrrctive competitive prnc-
tiees.t'3 At the sn,me timo, the oommissio'_is resyronsibJri for devi'r.p-
i'g the inhercnt advantnges of each mode of transportation irr rin
elTort to insure srrffitl iorrt service to nll parts of the Na,tion.a 1l'he Tnter-
strlte (lornmerrre Commissiorrts mantllte. a,s it has itself sta,tecl. is to
insurer thrr,t the Arncri<lnn nuhlic has an atlerrunte anrl efljrient sirface
t'rnnsporlatiorr_ svstem rrnrl.r privatc on'rurrship. onc thrt gjves eqrral
tren,tment to all.d
_ One of the Inrlgest indepenrlent age,ncies examined in this raport, tho
fnterstaie Commerce Comnissionts hrrdget now stands at $F4.6 hril-
Iion,€ lvifh morc than 2.100 emplovcr:s.? In recent, yorl'sr the (lommis-
sion has grown siglificantly as-intlicttecl on the clrart below:

l i:i

t  ?4 Stnt .  37!1.
r . r 0  T l . s . o .  I  1 .
n f , l .
I f(f.
E fn resFonEe to Subeonmlttae Onetf lonnalF. Jure l$?d. duert lot  I .cArrthortznt ldn for 

' t0??. j rhe 
Fetterr t  Rudeef oi  t t re r ] l i ien' f r t i+es Government,  l lsnf, l

y e n r  1 9 7 7 .  U . S .  C l o v e r n m e n t  T l r t r r t l n g  O f f i c c .  I  9 7 6 .1 Id.
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1974 1976

Approprietion;
Anount---- ---- ---- -- -- +s0, 6a!, QQQ
Positions____----__-___- I, ub5

$33, 720, 000
l, 865

t37, 190, ooo $44, 470, o(}(l $50, 7s5, ll()0

A. I;EGIBI,ATTVE IIISTORf OF TTIE INIERSTATE COMMERCE ACT

1- The ltu.,;is frtr regulation.-�-rts the historical development of the
frrtelstate Comnrelcer"Comutissiort and its major govenring Statutes
a.iitl,,ir--ii*,t.*,iit* Cnnttitissiort's rnanclate lrls been rei''ist'tl so frequently
iiirJ ii i= neit;itcr cottsistcrtt llor clcilr. A reuittv of the srtc:r:cssir"e' statu-
ili"o o,iAiii.rrrs js lr,ccssary to rrncterstlttrl the lrrt:scnt sirrtus of thrrt
lririultrte. 'l'lio legislative dbvt:loltmenl is also wolth l't:tltrlrt]L.lllg lIr soIIIe
;i;l;i i";it;.;irt*i"t.t"tlte Co'irne.ce Conrnrissio' was tltis i 'orttrtry's
filst nrilior vetrturc into l"cdcrnl regulttiorr..by conrnli$sio['

The cbrrstitrrtiotrtrl btrsis for I'\:clertrl r't'grrlatton of llrters-tate (:on-

*;.; i*lo,rtoct in Article I of tlie Oonstitutio'. Scction I of thrrt Ar-
ticle arrthorizts ()ongress-

to regulate colllll.lerce with foreign natlons, and among the several 'st$tes ' '

antl also

to rnake flll lnws whleh shall be neeessary and proper for earrying into Execution
the foregoing Fowers . . .

This porver rvas not fullv esercisccl, horvever, until 1S87, a clecnclc

.f[;-|fi Supt*ttt* Court, \n ,Vrnn v'. Ill'irtoisd *pheld l5e.State of

iiri*,ir; .ighi to regulate grain r:levators. l'ha decision stitnrtlated thc

i;i l-;r i;E ,,f gorl"rtmer? r'cg'lato'y-tctiotts, culmi'ating in tho

fi,r'ination of nuinerc,us irrclepcritlent aird e-rccutivc brancJr regrtlatory

-*tti.t;1i;.oion 
statecl that State regulatio' of thc grain elevttors i'

ouestion $-ns IIot a violatitlu of t(thE ext:ltrsir tl dourain rvith thc L'on-

il;il * rr:spect to ilterstate colrurlelcc." I tintlter, t[o Colrt vicrvcd

Tili.. tvp" of'regrrlatio^ *s rrrerely a ((clolreslic conccrrr" a'd rulecl:

until Congress acts in refcrtrtlce to their interstate rellitiotts, the statc I'Ilay exef-
cise. att 1.,,r-wers of goverrulant over tht:m, evelr though in so,rlrring it ]rlaJ'iltlittli 'tly

opr+rrtte ullon colnmerce outside lt$ iulIIIeditte iurisdiction'-"

Bv the tirno the Congrtrss r-otctl to extrrcise Fecleral powcr to regulate
inteistatc rail corrlncrcc tllttoug)t thc cr'cation of tJre Intq}r'statti (lttttt-

il;;; Cil;irission, somc tI .$tate railronrl legulltory Sodies hatl lrcen
"."ni*,I. The porter and nggressfvette-*s of thc rerulatory bodies
vuti*al fn tlc'Uiawcst, t5e-V'tentlctl to bn rnort. polr:crful a-ncl everr
;t "iiio..."t." 'Iltose itt th,, folt[rvest teltled ttl bo rvtra]i atrtl rnercly
*;l'i=il;y:;i Theiri st.rctrrre wRs 'e,vertSeless similnr: for the most

ir""i lrrJv consislea crf .thrcc or rrrore rnctnber's orgirrrized in a r:ollegitl
wav. torrlllllg & c0rlllnrssr()n." 

d.' i;i""i'i,l,rirat/, 7,*nh^,'-State r-eg'latory progr&ms ,were' how'
H.  1  ne  ' I 'Q ' l tTOA4I ,  

f )ToOlCm' . -+1 t t l t$  I r f ,F { t r r i l r ' r ' ' r J  1 ' r 'E i rQr r rD a t ' v^ ! t  
' r v ' : -

ever., unnble to r:opc rvitlr_riifficulties besttting t,ht:,r'arl,nrn,i* u"*J,Il^.1:
"il-rit..-,iirises I,y' ttr" railroacls developecl uibst dirt:ctly from "State

I Muim v. It l inoil,04 U.S. 113 (1877).
r Id. dt 135.
Ln fd
il irtt..t Cusimer, Thc fudepcnttent Begulatory Commlrtlonr, (1S41) (herrlnafter clttd

er Cuthman) at 26-28'

folrni
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rncl Fedcral. generoi;itvr unir_ceompanicrl by anv efTer_rtive disciplinary
restrit-tiorrs..tt '" Yigorous Fedcral incl Strrte promotion of railroird cori-
stlut:tror1, through, loans, Ii.rncl glants, arrd liber.rr,l r:hllter:s, had crrrated
pou't:r 'rul olrgopolies irr 1he 1rrecedin,.4 half centurv of railwav srowth.
I'ronrotittn of the lailro*ils was Corrsiclerecl e-sscntirrl to" ni.tionrrl
c(]I]]ln(:I'(le.

, I\ tlre 1860s, there lvcre too r'any criss-crossinq lines ond too ]ittle
ttlltnc to support them. .\s a result, cutthr'at competition for traflic
l)ecilrrlc prr'.valcrrt. r'ho rni),roacls engagerl in such actjvities as chnrging
rrrorc for the sJrort haul than the i-irrig haul. establishing discrrrnrna-
tory lafes, and granting rcbltes to lriigc shippers. Tlreii terrtled alsoto $erlk control of tlre e.cono_mies of largo areiri througli such tleviccs
a.t pool i ng .an cl motropoliztti on of other"nont rnnsport iltion llcft rst "i es.'rh0 'rgrnrz*tion of the Grarrge 'r-as irr largr pai't the {arm popula-
tionts resporrse trl th js rrxDlojtation.t=
- The final blow to state reguration of the rails eame in 1gg6 withtlre srrlrrrrnrc f_''r't's decisirn'in wttlsrtsh, st.- iiLit iia- h.H. v. rtH-

T.Lr:-..',-l\l"tjlorr;4h not ruling a.gainst tJle abilitv of_the State to regrr-iilre illr" ttlr'r's ftnd chilrges of t]re r.u,ilronds, the (lourt rL,erv a clEardistirrcti '^ between the-'broader a'tl more'i""irrsii,* irii*"siuto n"athe moro .estricterl int'rrstato.reguratio-n- r.rie stat"s ."irra ""t, ili*crurt decijlecl, '(attempt to npply'io transportatio' t.hrough ihe c'ti"es*res or states . . . rts own rnefhods to preve't cliscrti'ination in"tes." The co'rt heltl tha.t ilris type of ,ireg'lal;ol, of-"oi'ri-...*,';s'as "rational in char*cter" rintl tir^ercfore tf,e "espoirsiuiliiu of tliscongre,ss of the l]nittrd statcs.i' r:n- u.rar,rh'.r"j;;;i"r^"u"rne ot n
19.i.tl1l*11^_tnonrcnt for the proponents of Fct{ernl regulation by( omllll_crsloll.'l'Ire rntt+r'state cornr'ercer Act of lBsT rnav be tracerl to the pf,ss*geby the l{ouse of Rn}trcsentativcs oi n-frif-n veals enrJic" *porr*i,r:#iijR.eprcse'tnti'c .rorrir Reag*n "t t.**".. airr-i,gi, ii;; ffi;"Rerrsa,nlill d.iecl i' a Sa'*tc crfrrnitree, R-+;;.;;;;t;E'#;#;;ili;A
to introducc bills to regrrllrte the i'ailrtracls rurtil tr* *oil=i,""-".ssr,rt.'I'he Renga'bitl whiih rve't to ilre co'fere;;";;-c;;;;;iilcl'in 1886rvas hrortte.r' in scop* _th*' ilre nn,rt isilt-A;;;'R;fiioi*'Eori.,rrr..*u
lTtf lI:yj:l"_:l_to" irrctici,l en.f.,,,.en,cnl'-r'a-i,,"iiiJi,ru;,,;s.;..s.,,rc-
I l0l l  provlslons.

tt lr l. nl. 37.
rt I(t. trt lJg. 41.1 1  1 t 8  t T . S .  8 5 7  ( 1 8 8 8 ) .
16,Id' nt 5?7. I lr. .I irstlce.Mliler.dellverlng the optnlon for the court Btrtett I .,1,1.e

Iti:#iJ;'.'"$-rt#:fu ,s'$,-,:=T+l+ly*""m"r:tri-'l;Hl+Tffi +ili
tilli,,,.-'",,*'iifi l'l$:,* ":':lrlil-,{,-,'.'*d*rir'dtn*tlii*+,$+*Ui,;i:tilti
wlthln the l l rn l tn o l ' the Sfe. te i t . rnrv r je-ver i . j "* t  i r ia .equtrgble,  { rhd l t  ee; t f l ln ly ,s therlro*rDee of the sttrte le*tsrtrture to tiotermtnc thrid clig;q-o1. rlut.when It r8 attqmpte{r tof,pnlv to transportdtron-thrcugh an eirtliE niric*Lii.rtes r prlnclple of thtE hrnd, andeR{' l r  one i l f  tbe Sl.ntee shalmr:tboris-to rrevent dtscrtmi"'1il;t;t?l l?,""T"lltil f;;"roT".Iu!9* 

'rt trirnspoithflbril-itf owii
trre,rr:pertiri''oi "iui'tii-"ii'"',irnogs-nre stiiei;;",i,iii;;'1l�t,1t'..tlf,ltt-tjr'"I1"',,1 ttltlt"H.iiil"Xtstrt.$ .'trnnot l)F overesilmfl.tcd: t'hat tt'ts spccies'oi-"eg,ilati;;-is-;rG-;t1ch';ilesirbt_isherl at au. bi i-ii,itrai.nna nntroriiif ini."oit*i, ana crnnot he _safely au.r *il.if;llmttted to r0.'ftr rurc{ and rocar.rerui;ii;;i ';;-iii i;ii is er,:ar froh Nhtrt has arrendy heenFBtil' -{nd lf lt be r reeulattoil of comnreree. a.g we thlnk.wt lrav_e dcnrohstrn.ter! lt t$, trnd agthe Illlnois eottrt eonciirlos lt to be. lt .iiisi ir".'it irrii 'ratt.nat clrnracter. flDd the regutailotrffii',lfi"ofiilr:',"J${--#1iltfi,t"."tl,,�it'fl,,l#*llil*xll:"*l.,HTtHi[[iiti*t,';il

ti:l
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On the other side of the Capitol, Senator Shelby If. Cullom
(R-Ill.) proposccl rnlr:fi ]r:ss sevele legulrtliott. I{is bill creltilg a
rlrrtional i'cgirlato"y cornnrission passed' the Senate in Januat'y of
1885.16

Sirrcc the Senate consistentlv fnvored liuritetl reguliltion ltv eom-
mi--sion rr.hilc tfue lfouse far-'orccl strong regllation with iuflicial
enfolccment, a deadlock ensttetl irr thc codierctlce commit;t.ea' t\ select
Sttrrll{ e c:otnrnittee appointed to stucly the issue rccotnttretxlecl legis-
lation akin to thc Cirl lorn bil l ." J' lre-T-fottse lrclt l to its on'tl 1:or;i l iotr.' l ' lrc t lt:adlocli ner:sisttrcl rrnti l thtr 11;uba'sh tlet:isiorr nrlcl the ff411-
rOnd (.?otrt,mi,l,si4n'(ltt,sc:s t8 iutlrusifitrtl public I)I'eF*n-tIrc for (=lotigrt'ssiotttl

actiott. 1]rc conferertr:e comnrittee arrlcl f inally the entire Corigress ap-
provetl t lrc Cullom lri l l . 's Tn tlre nrsh to lrass thc legislrt iort. t l te (lon--gress 

failecl to aclclrtss nrany of t ire polit icallv scnsii ive issttes r:ottcetn-
ing the (.iovt:r 'nmcnt's role in regrr)nting the lri lroarl industrv.

To nranv. t 'ho mcasure fintl lv aglced unon did l itt le more tharr shift
tho rlchrrtc 

'from 
the floor of itrtt'Consress to the he*ring rooms of

thc Cornmission n'here the raih'oacl industry could rrtore rc-adily exert
rts inlluence.""

(a) Thc act to requlate eorn.ntarr,'a--Tltc '\rrt to Itegulute (lottrtnerce
(fntirstate Commdrce Aet) created. for the first time in Ameriean

li istor"rr. a tri lrtr i l isan legrrhrlor'.v r.:orrrrnission chargcd rvit lr t ' tgulating a
clonrusiic irrcirrs:try. ' l lhi 'Corrrrri ission rvas corrtpost'ct trf f ir 'e inclir-idrrir ls
uppointr,'tl by the Presitl:rrt {or n 6-yeat terttt arrcl confirrnetl b.v t]re
SiirriLc.tt

fn thc years immediately prececling en{rctrnent of the fnterstate
Comtnercn Act, a battlo raged on thc pros rttrcl cons of regulttion by
a comrnission slntcture. Tliost rrrgrrinf agirirrst a c.rnrmissi-orr pointeil
to thc Sita.te corrrurissions' {ailrrre.-*. They lrguetl tlrat a coltrinissiou
coukl casily become a'6Jrolit ical footbll l tt 'rncl rr "capt,ivc" of the regrr-
hted rnilroads, irrcapnble of delivcring rcgrrlatoly action rvhen ancl

16ThlF hl8tofv tB d68edb6d ln Curhman 8ilrfd note 11. at 42-43.
1?  S.  Rep.  No.  46 ,  4g th  Cons. ,  1Bt  Ses t . .  p .  1  (1886) .  The Cu l lon  Repor t  conc l l tdes  tha t :

{1 )  the  I 'ub l l c  rn te res t  dernands reFDl r t lon  o f  t tn t rs l ro r t i r t ioD.  (? )  I t  lB  tbe  du t i  o f  the
Coirgress to unitorttrke the rcgulntlon of the bttslnese 

-of 
ttf iDspottlrt lon . . , (3) N:rtlonnl

leglslntlou lB neee8Btrty to remerty the evlls compblned of . , . (4) N&tlon8l lcAlslitt lon
ls nlso hccegsary. beenirso the lruiiness of trf ltrBportatlon ts essentiaily of a trf,t lrrir \rhlch
requlrFs a unlform system nnd metlrod of fcgultt lon whlth lhc trf lt lonfl l aulhorlt l rrlone
can prercrlbe. (5) lthe ftrl lute to aet 18 atr excuee for the rttenpts mlde hy the rnllrortls
to r{- 'Eulflte the colnli lerce of Lhe coutrtry ln thelr own wtry and ln thelr lrrtr}td$ts. . 'r
Culkrrn Refrort clteil ln Bernnrd Schwflrtz. ed,, The Ecotromle Regulf,t lorr of Buslness and
fnrftrstry. Vol. 1. f i9-61 (19?3) (herclnftfter clted trB Scht"artz.)

11  116 I I . .$ .  30? (1886) .
lcCuBhman trall ls lhnt eomblnlng the Wnba8b declslon wlth "the decl8loD tn the Rallroad

Com[lls8lon Cases, whlch uphel.l thc l0gallty of the Btste regula.tory ComtDlssion, e](efttd
n profound ltf luence unon thc conferees Etr[FFllnE to cfi{ 'ct a leglslatlve ('olr)promlffe
hetwr€n the  Sen&te  an( l  Hou8c h l l l s . "  (Cushmal ,  E t tp fa  to te  1 l  n t  44 . )

r0 I f t lnver  I le fns te tn ,  I tFgu ln t lnF  Bu8 lneBE hy  fndependcnt  Comml$s lon .  n t  3 t  (10 | ' rn ) .
{I lerelnnfter refcrroil to trri RcrnstelD.) Eern8trln AlBo quolr$ J[dg6 Rpng"a'r trddress on t}|e
I louEc f loor  tn  188$ In  wh ich  he  exDre8sed h ls  be l le f  tha t  the  Commiss lon  cor l ld  rxs l l y  hecome
I  too l  o f  the  r r i l road lndus t ry  th rnur lh  ln f lue l )e { :  on  th f l  f lF I } ( } in f l l lF r t  l ) roc f l ss - ,T i l i ] { i '  I t { : f lF l ln
t tn ted :  " f  ehn l l  fear , ihn t  the  ra l l road ln te te8 ts  w l l l  comblne  th r ' l r  116s6a lo  eont ro l  the  e IJ -
nolntment of the cdfirri l isslonerH ,i l  t l l . ir own tntete.$t. \Ve all i lndersttrnd how e[rr] ' l t i8 for a
i"w Dettong eontrolltng larEer lnterests to uhlte thetr lnfluenee tn cflr lv ont thfl lr wlshe8. . . .
Thchotorious ftrets ns to hord rtrl lrdttl managcrs hnve corruntly eontrolled frtglsl&tures,
eour ts .  Forer f lo r8 ,  nud ConEreBB ln  th0  p i rs t  g lve  us  s l r f r r len t  Fr r r tJnE Is  to  whr r t  mry  he  ex-
rfrefed of theril tI the futurb, It ls not to he suppost'd thnt t]rey wotrl(l directly nprrroach any
Presldent ()f the Unltod Stfltcs and corruptly nropose to Fecure tho |tDDolntnlent of cdmmls-
sioners lII thelr owtr lnter(Rts: but the vnst rt l ioutces rrhtch thcy control, wtth the power ol
l c r r lng  tn r  t r lbu te  they  p lense on  the  commofce  o f  thc  eount ry  to  s fe r r re  menns fo r  the  cm-
n lovrnent  o f  men.  cnnb le t  them to  eont ro l  the  bes t  leF t r l  an i l  bus lness  td leh t  o f  the  tount ry .
i rnd  wou ld  en l l r l+ '  th fm to  Droer r r r j  ln f l l ren t ln l  men ln  the l r  ln te r ls t  to  nFper l  to  thn  Pres ldont
lf l the nrtri lo of justlee and on account of cflDnclty to appolnt sttch men f,B would sertc tl lrt lr
nrr rlroseg- "

*1 !4 Sttrt. 379.

, l
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as needed. Moreover" it was felt that a sinEle eommission would lack
tho politicnl pos-er to regulrrte a national ilidustry and. could thr:ough
t'exelrcise of iis discretio#' seriously ((soften the foi'ctl of tho rcgulatoiy
sl:atute.tt Since L)ongrcss could noi clircct thc comrnission in eilclt nnil
every instarrce of its reglrlntory reslronsibilitir:s, thcrcforc, the oppo-
ncnti of the cornmissiori'structur:a aigued, arry ambjsuities'in the law
or discletion grlntecl the corrrmissioriworild ies,rlt ii dccisions favor-
ablo t,o thc ruilrolt ls." '

Proponcrtts of the commission systcm stressed its flexibility. T'hey
arguetl that a flesible adrninistrativc body wfl,s & more appropriate
initrument for cler-elopirrg ancl enforeing r:egulatory larv than a rigirl
court proccss antl str:ess-ccl tho (,'omrnjssior:i's abilitv to dcfcnd thc rigiits
of thtl pulrl ic arrd shippels against t l lc rail loads, a function t]re courts
coultl not flsslrnlc. The extrre,rtisc devclopcd by rnclnbers of tlre rxrm,
mission, it u'ns argttncl, couicl be utilizerl tb crea[e futule policy, another
ma,jor trrlvantage. '.|.'hc comnrission rvas visua,lizerl also ns rin out-of-
eourt, umpire bctween cornpeting and conflicting sides."3

Tlhe uliimrtc triumph of pr:oponents of thc commission structure,
however, probably was drie rnor.e to congr:cssirlnlrl cklsire l;o ena,ct some
legislatioir in thc face of growing pubiic dissatisfaction than to the
strengt,lr of thelir rlrgunrcnts.za

During l;he derbate on the Intorstafe Commerce Act, no mention was
nrnrle of thc inrilt:pr:ntlcnco of t,hc commission.rt Thr: 1BB7 .Act placecl
fhc commission uirdcr the protective wing of the l)t:par{:mcnt bt ttro
Tnterior. At t,hat tittrr,r, tlre flo11gr'oss s€:elnei.l mole c,,ncclncd with secnl-
ing a lripnrtisan conrrrrissiorr tha,n ensuring its intlepenrJenee. frrtle-
lrentlcnee t'licl not bcconre a,n is$ue until I yurris later.
, Fearing thc possilrL. adversc e{Iects of thc Presidentts power to
influcnco the cornmission, Ct)ngre$srnlln Reagan mustered sufport for
a bil l  to tttalre tlte Intelstu,te Clonrrnorce Cornnrission inrlctrir idcnt of
tirtr l l lxecrrrtive.ts Relga,rrts Lri l l , si,gned in 1880. estrhlislrecl the first
inclepcndrlnt regulatorv commission in the Ilnited $tates.

Lduis lJrorvnlorv, fl, riotcd scholar of reguJation, ar;5ues that the crea-
tion tlf the inclependent, cornrnissiorr wrrs ttan historical accidcnt.tr zt Jrl
nn often quotcd passagc. frorn ]ris testimony trefore the Senate in 1951,
Rrorvnlow suggested that it was Iteprescritative Rcagarr's bclief that
President r-Tair:ison should not Lre allowed directv to ifrflucncc railroad
reglrlation rvlrich was thc oyerri i l inf, factor ir i the t:r.enfion of the
inclepenrlent r:ornrnission. So bognn the traclition of thc intlepondont
legulrrtorv rgerrcr-. Rrownlorv iestifierl t]rat ,,t]ier.r'rrfter ant' bill or
legulatory nratter thnt came to t]re fntorstate, ancl For,cign Commerce
Cornmiffric resnlft:r l in the .,rppointment o.f n commissirln.tt,*

(b) The iuil.itiuli.,-utiort of the, (-Jomnrisszlan.-\\'ith the rrLrlrointrnent
as its fir'st chailnran of onc o,t the lcrrdirrg constitutiontrl Inivi'ers of the

s Bernsteln, supr& note 20, at ?5.
Ei Id. nt 29. 

-

l lCunhmnn wrltes that f l l thouBh the rallronds,.lrrought tertlf le preFBure to benr to
d t fea t_ the  l t l l . "  l t  p rssr r t l  because ' :p l rb l l c  op ln lon ,  a rouHed hv  i l re  c ] ts ls  c roa tea  by  t t re'Wnhrsh  

r lee ls lon ,  dernrnd{ . r r l  re t ton . "  Chs} rman,  a t r .n r f l  no te  j I  n t  44 .
_ 

4fiCushmnn nrgues thnt fhe qr)estton of lndflrf irdence wns not nn lf lFile ln the crenilon of
the Interstrlr '  f lntrmcrcr: (_-rofirhl$slon ln 138?. I{e Frltes I { ' t:he worrl Inilcltendone ttoes-noi
gpperr ln the leclslntlon dtbfltcs ti l i l  thtr nroblem Itself cscrl)eil i l irect consti lerailon,i i
Cir.*hrrrlr rr r ' l tr- ' t l  In Rernsttln azIJra noi e 20 ftt 26.

t 'J I larsi.oln Eilf ir ' i l  rtott\ 20 at 23,
r? Ilrownlow elfe(l lf i  BernF^tctf, $ilprd note 20 at 23.
s fd. nt 23.
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dav. the Commission assume{:l ajudieirrl postrrre''Thomas.M'.Cooley
(cirairr.an frorn 1BBT to 189f ) conccirecl of tlie (.'orntnr$srorl's ttlllc-

ii";;; '; i i;t;ly^i;"pl"-y unrpilu 6etrvcctr cor'pcting.intc1ests." r0 I{o

u"r,plui-c.l o "nr*-bv-iuit app"oach to regrrlatiri'. Bdlievi'g.that such

;;;i,#;;;h""o"ta",,il;'i'o'r."".nr,re the.clistd_va'tages of the legisla-
t ive'r i 'd j*dicial prOCesSeSJtt Cooley.Opc.*tcc[ t l r t :  ( jot ' t ' tsslol l  i l l i  a

iir't:i"n,,L'""irt ii*iri"g --.*i"=i"eiy ivitli.rcguiatiorr of thc ririlrorrcls'3o
ij;r;il:ili;*itr iris "lfi"-of tt.u role of nis iornmission, Cooley.Iotlslrj
il;;;l;b;;i, i"ithorrt ,r,.i**r, to iccure legislttio' whicir rvould make ICC
.i*.,i*i,itt* firrirl.il lVilhout, sucli autht#it5, the Clourmission harl to rtp-

[i,,,i''."itirt*iify'i.i'iiriirt,i.tir"ii., cou'rts for enforccment of its
Iinrlings.

(.roolcy's argurnent that (adetermining a reasonable rote wa.s an ad-
*il,i*i,";i;"*,;J ifi*i;iit*, uot j*diciiil. tntttcr" 'rvtrs rejactetl hy iI_"
corrrts.,t, I l is srrggeition thai "dtre 

l l locess of lalv t l icl rtot rt:fer t:xclrr-

*i i:i,f i i n i ",ii.iriilrir.erlure" arul, m ore inr polt nnt l v,, tha.t ".dge.-P r'ocoss
coulii ntsii bc ser:rrir:tl for adminisi,rntit'e agttrcies withorrt violating the

C,;;;ii;i;i,i;;,i i i i,1ill-not r' ' 'r 'c.the (lorisress- 10 cnn*t rtlnetrtlnrelts
;;;;;il;;:]'-t;'*ut e, tjt" tlonrt.ission eJTcctir-e. Consress left tlre' Com-
"ii*rii* if "-'ty a*p*tia*trt npon_thc corrrts. As the ()onrmissionts orclers

*-i* -n**iii:*'utrly if uir*y*,i vol'nta.ily, its-proceedings Seca're little
;t;l ir-;-'1tr.ri"ttti"*.y'l-r"*rings, 1,1d rtal'contcst lalii.g '1nt'e i '

tlre (lourts.tt 3n"^ 
t*r-i'rlprcrnc Court clecisions in 189? docima'tecl what remained

of ttr., (iorilnission'r-li-ite,] arrthority. Altholgh tlre C.6rnrnissiott's
abilitv to r:esrrlatc tt,.--r,iitro,r,1s previous to 18tt? was chirracterized
*,s ".i;i,it*t. tfie Surrreme Courtrs ciecisions in thc Intrtrstate ilomnzcroe-dr;;;;:i;;i;h 

i. ltitro*q, It[idlaruI RailroQtl L'o''i and the It[ani'nurm
n",ti t:utnro reclutrcc.l'tl',e Conrttrission to little morc thirn an advisory
bod.y.ez*' 

flr' ,ttabana Mid,tand Eailroad Co,r l'he eourt dctcrmined thnt there
ln* i"it*.*,l circnnrstatrces trntler rvhiCh nlore (lon1d be t')rargatl for tho
st*t:t traitt thntr the lortg hrtul nllcl thnt tlte Comrnission d iU not have the

ir-",i-t i" t"riria ttr,ri" |rpctices pcnclirrg its review of tle facts.i'' r-|he

m Rorrrsteln wrltes that untler eooley'B_,leadeF8hlp_ tbo eoE-fil8Bton 
".1 ' I reFardsl ltself

nr J' i: i i i j , i i i 'r, i  i- i"1ho-'n,i: i i i i i*tton of atip.tes lretween pftvflte partlo.3, -rf,ther.thnE f,n

l i l c i * i . i i : , , - " .dur , r te r  o f - 'L i re ' I tL ' i J l t c  in tc r , : t i  ln  r i l i l ro rd  t i l l r rspor t f l t lou ' "  I le rns te l r r  s l tp rd

r ro lF  10 .  r t  2 l l .""i l  
f i . 'n,.u=t.ln a.atds. lorvever, that the Commtcston "fnll{. 'd to d-evclop techfl lquos retlulred

tor ri, iurini"i,: i tng novei, experimentnl, nntl eornple4-reFulRtory Doliclcs'"^ "h .c r l i  
; i i o  i . i t r i ' ?  i ioos in toom,  A  H ls to rv  o f  the  rcc ,  f l t  i Jo  (11)?6) .

u lt l .
s lJrrrnsteln eltprd tri.te 20 at l- l ir.
*  Schn nr tz .  s t rp r r l  r to te  1 .7 ,  a t  i i93 .
s F  l 6 s  I T . S .  1 4 4  ( 1 8 9 7 ) .
s  t ( 1 7  1 1 . s .  4 7 9  ( t s l t T ) .
3? |iollstrrtz staDra rr{)fo 1 ? nt 593.
* rf i" *i"inrt""nss r)f the i i l l i l l 'aettons to rmtdelthe Cotnmtgslon's pow€f waa exnregFed

tv .r,r*"t:"" ', i , i i i ;"rr*;; 'h;l i  i i ; i ;; i ; iA8i. iusiice g-arltrn..l.t( l levlns-thtt the-eourt's decl-

iihi: iil"ltri"*riTiislati Coiniii Comfltsslon v. Allttttma ltidldnil Rultrodil (;o., wls tron'

i i i"" ' io' if io-*irt bt consrei.i ' in-c.enting-t.h9 Coilrnrl-c.slou. wrole ln.hle-di$flentlnF-()plnlon I
;Cli i*r"ru"*on"eciion *rttr i i ttrer-dii lstt i irs aleflnltrE the powers -of t le Interstal.c coflrrr ' 'ree

Ciil*ri i i l i i in, tne. pre*entriccii i i" i, f i  se**" tt m.iires-ini to mtrke tno gommls,slo,n a usel' 'ss

n"ii.v"' i i i f  i i i 'p;cilcar r,n.l*i i i i l ' i"t i  iJ l i i+ea4",iriy nr-tre imnortflnt ol, ieetf deslened to be

;;";"irt l l-h;d trv thc vhrlbui'ehnelnents of i-onc",lss relntl-ng to-the Intcrqtat{} Cdmmelcc'cfti i i i i i i i i i"t. 
rtte'( 'om*-Giin-was estnbll.shr:rl -to protect the F'rbllc agalnst tho-lmnronet

i;;, i l i j ; ;* ' nf irrn:^rr{rrr31o-;""o*il irri i ,. i"n i"ced ln' commer,:e i long tl i .reteral..stnler. It

hflE hren Ipft. i t ls true. wrif i ioit i i-tn nnt,c reports, ni 'h ib lssle protests. I lut tt hns hPPn

ill;t'"lr;lti*'*'-'Ii*li";4iigi s: l'ilH#;*##1r;1";lm'";: f#f"fit: flf'tiit?;
i i lealn- is"h*u. tz El tpra note I? l t  [89-500'
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court held also that decisions made by the Commission werc not hincl-
ing on the courts and that the eorrrti coulrl consirler inforrnation not
srrllplit:tl the Cotnttrission. Tlto r:orlrtrs dr:rlision ttyirtrrallv errrusculatcd
the lorrg-short haul r:lausc" of the 18u? Act.ss

fn ilre Maa,imu,m Ilate Cawrtho Commission,s powcr to fix ratcs rvas
challcngecl. Justice ril'ewer, w'itlng {or t}re "o.rriin 1gg? trccrrl.ed:
.- lrherc is nothlng Jn the Act flxing rates. congress ilid not attenpt to erereise
that lrower, ancl if wc examine the ltgisrative riistory of the day, ii-is-appnlent
thrrt there wirs no serlous thought of tloing 96 + r l. 'r.he grant'.li *o.:t l,ou,e"is never tri tre irnllied + * *. It ii; ont, tliins to inquire rvlir-'ijier tllri rrrJes wlicir
Ititre beett <rhargetl and eollectcrl are re&sonablc-ihnt is a jurliciii lrci ; b1t a.1
cntirely different thing to prescribe ratcs whlch shnll be cliaiged ln thir fuhrre_
llat is a lcgislflti\-e act + + +,..fhe pr.rwer given (to the Comnission) is the porver
to execute nnrl enforcc, not to legislale. Thc Dou,er givoen is partly jutticirl, jrtrrily
exccutive anrl atlurinistrotive, but not legislative

The court 's cleeision preeJudetl  Lhe Commission frorn sett ing lates
or functioning rrs fl. policv'raliing l*dy. Fur.ther, it t:hnllengucl ihr: con-
gress t() (teflnc tttore, clearlt' tlre ltower:s of this regrrlntory'tl:()mnrjs:.i6rr,

k) Tll:.Ir-epburn -'!cf.-consr:css met this r:rrailen.qc ii 'r rri0tj \a-rren it
erracted the lleptrurn Act, strerrgthcning tlre (lommii.sion's l 'cgrrlrrtory
powcrs-nnf -nffirming thlt thc (}rmmission tlicl intleecl hnve ilnporr1nr,'-quasr-lcq'islrltive" as u'ell as (tquasi-jnclicirrlr 

and ndminis;tr.rat,ive
rcsuonsibilitics-

Urrderthu,t Act:
1. The lcc rvas express)y given a'tho.ity to prescrihe maxirnum

ratcs for thc future I
9. Ihe conrmissionts orclcrs rcere to be effcctive inrrneclirrtcly arrcl to

rema,in so urrlcss set nsidc lrv the courts:
l- :i,h- rcc'rvas,give' tlic *{pJ'ess power.to issue rtrparation ordersl
r. 1lle scope ot the lntcr'stfrte (_.ornrne-'r'ce,\r:t n-ls extruclctl to ineluclc

expresjs cornpanies, sleeping ('ar conulrurir:s, and lripc line cornplnies
trarrsporting oil ;

5- The so-callecl cornmodities CLrrrse rvas establir;herl prohibiting
railroads from t'rnsporting co'rmoclities (other than tim[ci.y- ":rri"fi
they themselves prochiccd oriownecl ;

6. Tho rcc rvas e'latggctl fror'five.to_seven.nre'rber:s, u-ith }ri;iher
sallries, _ anrl its Po*-.lJ to obtai' irrforrrrrtion t,la, 

-L,,b.iantiirtry

iuclensecl.dl
P'ofcssor Bernn.tl schu'artz,-an expert on the legislal.ivc hisl:oly

lf j l le r.g.lato'y co'rmissionf, hn.s *rrlitten thflt. nficr;iie rrcpb,,"ii
--Lct (:xlen(led tlre porr-ers of ihe Conrrnis.-;ion, only tlre Cornrnioqionr*
own rnertia can explrrin its failuro to vigorouslv enforce thc rnter-
state Cornmerce Aci.nt

The l{r.p}rurn Act opened a r}ew er&
From 1906 orr, it rra$ able to relrrlate

in tho Corrrrnissionts historv.nt
the railroatl industry tl ircclly.

m I , t  a t  5?$.
ao l[attmu.m RatE Ciltf '  clfeil ln Sehwsrtz 6upm note 1? at dgo.+r sehhwflrtz dilprL tote 1? nt bg4-bgb.

. - , : i  $chvr r tz  s t . r tm:  " [ ' ] ' hc  
.FJ tpburn- . tc t l  

r -+  r  endor rer l  the  Comul lss lon  w l th  the  esFen-tlrl powers_noeiled for erreetlve resulntton. rr, e.en'itnee. it* igOii 'Ae't. Tn*'iei nu* tnnoften scemed tneffcflttrF in protectl-i ir the publtc iniclest. fhat hni trien-dire-noii i thr, lnekof the ,ne-crsetrrv au.thorlty. but .to. t lre rici<'i i  Eiit- io i i i i ;  i i  e.t i ' ]ci inijr i ' i" t"I i. i l"n i irose trernrrcg_[lnte(] l i l  the prrlt le Intcrer-t." f lehwrrrtz. ar.f lra r)ote j? at . i0.+.
- 

sld' f l t 593' Addttronil l l , Shfl-rfftan ttatee thtt tfre. Heptrurn Act provlde6.tfor t lrcflrFt t irne a reasonablv rtleriunte_ ha8t8 i i * Jot r:ttecirre govtrnment eontrol of rf i lroadtransJ)ortatiorr, and | | * endoweq Ithe rConrn]t$Flonl ivlth ntitrori i i- to eimcf.qe. 
-ri

dornlnant lnfluenee-ln the eyetem of regulatloII tt iui eitabitshe;';;-Qlio' ico'itr ' l ichwartz
stpra note 17 at 594.
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,{s n, resn)t, the decncle following tlre passage of this Act rvas ((the peak

ol' lho Cottirrrissiott:s pol'er'and prcstig-t:'tt aa
(d,\ The t,rawpc,i,iati.on Ait pi i'920.--tror1lteen.]'erlrs after the

*rt,llitr*tri"nf tfi*'fi*pti,r'r Act, th; I(lC'$ rnancltrttr -shifted agLrin rvitl

ii,*, ,"l,..i-r.ttt of ttt"i:t,irnspoliirtion Ac-t of 1t)90. Thc Act callcclulrou
iiio Ciu,"uti*sion to ptunrote thc est*blisltttttrtit of u, viablc and eiEcient
;;;ii;;;i .;i.rt**. tit* tr** porvers grtrnterl thei Cotnr*ission closely
;;;ft, 'f i-;i ,,irnr,ge= ttrai tra.l trikcn plale-in tite Cougress' perception.of
t l te t tr l i l i 'oat l-rrroblenrt '  si t lce 1$06. ()olrgresS gavc tI Ie UomInISSTOII

"iJfr-li" i<l hi *i"i*u* or *-ell ns malim'rir r*tcs &nd mrde the
i-L"rrirliiJi"i;=pffiibie ior esttblishiug rates rvhich t6wo*ld allolv the
rlnilrottls a fairi 'eturn on investlncrt'tt oi
"-;fitir-iit.r"ase. 

in .**p-o"tit,itity rvas rlot rvithout dral'baclts' Profes-
*n. i't,,*,,tu,liLo.vi ;;;,t;i; thrrt"after the L'on-rrnission 'n'ns authorized
l,i '=.t ,"iti itnrrn rates, ';6s i' ** the ICO fcll irrto a bnrgaining,rirhtiou
ir 'irlf riir,f'I"ii.,t iirg i",,,panies th,rt plotlur:trtl Irro$lr ol, bhe rGlttct'ious
cffect s Iro\q reglrlilriv idcntifictl try ICC critics'" nu
-"'ffl"'tlttrrifi;;i;; 

*i"-itit'*,,tti1 rlso to {'a'prove consolidation of
t'xi,stiirg lincstt, nt itt nn efiorL ttt itt-*ttltt sati-*fititory S(llvi(.:c urtl to de-
i;i;;;; i"ti,,tinf r*ilrvqy s,'ster. pln'. a'he pltrrr-rvns devclopet[ 5ut

"i,"*1. -a"pi*,i. ttrir ,t=rignment sticngthcnccf the (lornrtrissiotr's llrru-
nirig airttriirity lricl gave lspress rc,:ogilitiou to planrring us rttt csstrtttinl
e I eill(:I)t ot l'cgtl I tttrol},- 'ijir" iggO ,Gi'" .,,r,trhosis on plomotion of tho r*lilroad industry sig-
1ale4"vet alot[cr: trcnil in lcfrrlatiorr: ('auticotnpctitive ratlrt'r 'thiru
-',-liiiti,;,-r,.rri'; -.riit*t"i.;i ^\In;iy of tlrt: provisionJin tlrr: l$ltl -\t:L wero
;il.i;;i;,I ' i; l"tr*i,fotu o t' i lteling iailronrfinclustry flom ltotentirl com-
rrt:ti l lorr. T]ro lcgislativtl desigriation of sclvicc rai.her thirir_t:om;retition
i-1r -,iilti,*iivrr 6f t'egulrtion'obligecl thc Corrrrnission aIrrl thc rcgttlnterl
it;dr-h; io if*.* ?rrslis u'it5 li co,ntnotr olr,icctive- 'I'5c lnih'oads
.rroir*i'rit.,f rvith the Conrnrission irrrl oftt:tr prrrised thc L-.otutuissioti's
rcgiil a.toly c Jl tilts,

l\'ith tLc (lorilnrission acting both as collaborator in promoting and
f ts f l ( lvelslrry irr  regrr lat ing. intelnal t :onl l tcts i l l r t l  contrat.t lctrol ls $'cl 'e

iirritvoidatl.i. In fUOS, the'Congrcss had clircctccl tho Commissio.-tr r-ig-
oiouslv to enforce Jnhs rvli icl i- imposed sel-ere pctralt ies on ltriftoaclS
urri ltr. 'o-[ lrbusivt: rnqrro]rolistit: practit:cs. I1 1920, tho Congt'ess callecl
iipori tlrc Commission t6 help tlio railroads to providc serwice, achieve

il'l' !
^:r

ssdmuel  P,  I lunt tngtorr , ' i ' Ihe Marasmu8 of  the ICC'"  e l  Yele L 'J. ,40?'  471 (195t)
(heretnfl.lter clted irs FluntlDgton).

li 1.1,.,11'll;-T4iowt. ,,?tre lttrd of Llberdltsm," st 141) (1989) (herettnrtcr clteil ae r,owl)'

;fit":1"^l"frt*roto about the 1930 Act: "The Trttilsrlortatlotr Ac-t of 1t)20 wa8 the llrst
nt ""*""1i**-ol-ltw* iiresed ovei ttre couree of two deca?iee thtrt embodled trn etrtlrt'lv new
irnt iii 'rii iridate. ntrst, tire. tnws \rere ofteu allstln-ctly trntlconpetltion rtrthcr than nntl-
i,1,iriooirv. Tii* iiowei td set miulmum rntes entl .th_e_duty tr) overepe.the orrlcrly develoltntcnt
lT'iii l lfii iritir:-itre-p""i"'"iir"i addltlone of _the 1920 nt:i to the IC-C'e rcsponslbllltits--hnve

ll,l'*'t-g]i;it.;*t;i1,"#,1i,1",1"*l'ilil,,fll"l"ll ll'rti#llllil;ll's,11'5,i'l"liiff-iillfi"'Ji,['i"l;rIgiT,
i '".'i l i i ialiji- d"i:;;riii l ' lf-ici'poi*it'ittry to the rilsuutory nseney ceaserl belns sp.e.iffc- -l.-o
i,i,il i-ci".,i* tlr*-iiiintlate srdply ru p.*i,,'i i iertarn i.ersorirrriy *slr_g_lt,ll"itJgg,q,{lf^nilt $'ell
ifeniierfl llrit(:tlces- -\geneles wotc now glvtn very gctr_(rrl. ntrs1eclficd &nthoflty f,o mtrnlse
;i;i ' i;ii i irir]:-ii; irr,, "iiriic riieiisi.r'r'Iei]'rust oT tlrese two-rdtlltions to the. *-llli l i l ltl.t;

llill"'1,1.',""liil.l'1,; i{ll"lli l,'l iii,l'J",lfliil,,'iilt",'$-,l",ttLlt1-lil:tl'."Til"},illll',h"bv r.ntre
ifil':.jill;,lt j*1,*tiii+.*.t+1"*"lilir""'llix,:iiliilitf,f,,l"iil'!""1-t"_t'i,"'ii :gtt:,l'.$
i ' i"i ' i.r: ,i. ' lt.i.1";lif,' 'rt;-Adilii;i=trottvc'as""ctes (i{rdi), Rern8teln duprd rlote ?0 Dnd r'owl
s i l r l r  n0 t t ' , 1S ,
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financial .stabllity, ant'[ improve elliciency. The Comnrission *nd the
t'arlrorrd_rnclustry Jrtcl ]rer:omc partncrs iri the deliorto tasli of brlrnc-
1rg regulntron of the inclustry with il.s promotion.
3- 'l'he truch Ttrobl.em,

As shiPlxrrr turrrt:tl rnore antl more to trucks during the Depressiorr
anrl ilway from railroads which .efused to lorr-cr their: rates.'o -ou"-
me't developed-to,.extcnd the cor'missiorrts regulrrt'r.y autirority to
rrrotor c&'r'iers.ae 'r'lrc congress irr l.ho latc 1t);0rs and e,,rrly 1g"B0,s
bccame &ware of n'mcro'slncicle'ts of rate juggli'g, cut-ilirdat com-
pe{;ition, Tld defectivo service,.as reportod triifiipliErs tlcpendent on
rrllcEers. l he I'allI 'on(t colnpilrrres nlso rrrgecl the Congress to regrrllte
tho tru.lrs. They complai'cil that ilre rrulking l"d,;;T;t-t;it L ?,*rjo,
cornpcl;rtrve advantag.o in being unregulated.- tr'rrrther exprnsion"of
trtrck carriage, thc railroads coiltendeil, woulcl serio'sly thieaten raii
servl(te,

rrr 1935, influenced hy a desire to_restrain freight rates for agric'l-
tunrl prnrlucts,so oongr;ess clerrte.d ljrnited rtgula"tiorr of thc tr:il,,kiitg
rnrl'stry wrth thc cnactrnent of the Molor cairier Act of lgB5.5''r'hc Ar:t clivicictl the trucking industry into three classes of carriers:
commoltt f()ntl'ilct.. antl exempt. ,ft definetl c.rmtlion carrrers as those available to the rrublic to carrv
all persrns or goods. Thc c'r'missio' was clirccted to't=g"iutu hr**1,
ciirrlol'fi Dv:
_-'roquiringihem to obtnin certifleates of eollvenirmce anrl necessity which specifythtr servictt to be reudered anrl 'the routes over which the u"""iil is autnorizec
to operate.
-requiring thnt all rates must be reasonable End not dlscriminatory.s

The comrrrission rvas also aul;horized to p_rescribe maximrrm, mini-
mum,.antl actual rates for thcse carricrs anrl was allowed to s,'rspend
rrrtes for up to ? rnonths.

contracl t:*rriers rvero defined as those ofrering specialized service
f9r parti.ular shippers and deal with only *. few"shi'pp"i*.Tt *** .o*-
rIETS :

.,.ltust.gttlgin a permrt, provtdtn8 that they nre fft, willing and abrs to perform
tltc 161,1"o,-, service consistctrt with public interest ancl flre national transporra-
tion policy,'"

'l'he Act dcfinecl exempt carriers as those ({hauling 
thcir owner'sgords (private carriersfl_motor vehicrc. o*""ii tvEril";;;*, rvater

c&r'r'rers or freight forwarders incidental to thcir b-usiness; local car_rrt$Ic; vehicles crr,rrying lish, livestock, o1' rgricultulal cornmodititrs;
" ^rrrt **lnender, The nileflLnLd ol hf4if lht ffwn|ne__rernnrtcfiiteo-nJFi'r*,rli"no"ij. i"i'"srrbi1iiii";';;",f"lili3llKf."-t""W:t$il1,fll,T=!t"n"ll1"'llhe ostenslble purr)ose of .lll,,_lll..l"s_l_luc-rrns-wi$ d l;)-";;.3d.,"_=?IUiiitr:'r""ii,'_'inrr'stry,(b )  rn [ke  l l s  oncr t r t lnc  ml l ldi,{,p'*irii"ii-ri;:.";Gii,,ffi...;i ti:fi,iilllF,*T;l; tllitifitl,i1,"tgt111'jiliffi,".j'""ull*:

trlte-rnr t-lverJ to+htlL rrcrs.', Witson I rr ., I' ra nilrorf.iriiori F
of R('gulf,tory Reforrtr" cdit(rer-n) (hereina,.ter crie(r ",**;'1;lil'il:.irli.;-i,!,;# ff#ll":,#ifi"i.:-1.lfitri"iJrHi"lr"Et

il t#t$lli:X'lT strl)rn norc +tt ai zt. '

^^llll_fi.Plttfi. Iarepflred by thc. Ge_nersl Aceoutrflf,g Oftce.ln llearlngE orr the fnterstEte

ir""Tili'f,[?,,i;,?#ltitlll[,,tJf=t"* 
tho subcomhltter: on ovcritgrrt-r"d-i-""""*t]rgn-iioi,.s or tlie

itxi."irljitif'riiill[',itilij'.ill?r'l*"&idiiEif,lJ;:'nrnerce, {r4th cdDs;2{r's;;:;"*'r:;]xo. ss-;iI
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trrreks exclusiv-ely carrying newspa'pers, and trucks o'wned and' oper-

ated ltv B,grtcultural cooperuttves"' *-"i: 
i!r;,f;;;;';;;';rr; fa'ii tBtno-Regulation of the trueking indus-

trv tliti not rcstorc t'ft-"*ift"titls to lierrlth' Rv lgil8' thcir lintncitl

;;"",1iiffi't;,"i 
-.f,,t"tirru[*ii 

t" iit" point whero Prciirlont li'ranklin

rt;;;;;;;[ ailiioint,xl t*o- ..,rnn.tit tcel to'trcle-r'takc . *. c.tn'r'el rt:n sive

-tffifiiril'i;,ih'il pi'ur,Hnr. Tleit' re'ot'ts forr'ed t1e basis fo' t5e
Tr:rrisporttriion Act of 104[)." - -- 

il;"{d,i6lfr"'.f"riii,* "i'iii* tCe hacl become so broad and eonfusing
tfriljtfto Co"E.u**tfio"t{ht it neccssaly to csta5lish a natio.al trrlls-

;;;.i*ii;rr*ir,;n;i.'Itliiiie,'t rvts to cla.ifv the pn'pose of srrrface
transnortru[ron re,gu,atlon nncl to tlefiue th; ICC-mtirtlate' The pte-

amblc t o the Tra'nipottatiorr lct of 1$40 states :

It is hereby declartvJ to lxr the nationnl trausportati-on poliey of the-congress

tn-ir,*if* fo" t,.ir o"O i*p,r.iiaf regulation of ill modesirf transportatiort slb-
j**i-t].i 

-iii"-piouiilo" 
of-tnis ict, sti'adrnitristeretl as to recognize artd.pres{'r've

the i'herent atlvantages of' each; to I)rorilrlte safe,. arleq.uaftr, eeonomical, antl

elli(.ie't service a'A tostei ioond u.o"ottric cottrliii.'s in tr'nsliortrrtion and

"i"iiiii-tfi* *"t,,.it co""ie"i; to encourage t}e est&i)liHhlnertt lnd Intti1ten&Ir(rtr

of ttitsounble (:lliltges t,:tt-ttlri"iltottation iervices without url'itrst dist:rilninatiotrs'

"itooa io"ru,.elreL+ii or ",ttiutasi*, or unfa-ir.or destructive cotnlretitive praetice$;

to eoop(,'rflt'- wil.lr tlre J-t-.oT Stot"s $nd the duly llthorizctl ofiititls thereof ;

autl to ollc()rlrilfitl fttitlioi*-t-,i"4 ettrrltutite lrrrrking c()n{litiolls;.all to t}re entl

of devcloping, coc,rOinaiinf, ooa p"es*.t-ittg rr nati'rihl tr*rrsportation system hy

*ot,lt. fri'eir#ny, and..*ii,""* w"fi a* othei means, atlequltc to.meet tbe nt'eds

;i'iit.i;;;fi;;l i "f tn-d'iihri"d stntes. of the I'oetal Service, irutl of the natiottitl

rlefense. All of the pro"ts"iuro-ilr tiiis act shatt.tre atlmiuistefed strd enforced with

;;t-* i;;."vi.s fit the above declanrtion of policv'*

'I'he preamble is still citcd by the- comrrtissittn as justilication for

Irarticuiar regulatory actions pursued."-3;****p1firt*t= 
dt tt* Cofirnission cloim that this broa4 statement

h;;l;ilgfti:necl ..gotntion by m*liing it nossible for t]re Cotnmissio'

ilil i:;?i.ii;;'iiy fa;;i* ;*itle rang_E of enforeeme.t actions. Otlers
fr-f i**, Ifr* stur,*rr,*rihas confusc,l t*rTher thrtu clarilicd its ltrlndatc''z'- 

Itrofessor I'heoclore J. Lowi wriLes;
t I r Consress itr the llrartsportation Act of 1940 creatcd as m{rny contradietions

aB were ilissitiated' I t *s

orre of the othcr major provisions of.the 1940 Act ((relieved.fthe

c#ri"i,i-i. T "i' ii; d;;y i""'.r., 6ro t 1t20 ActI to prom'Igatg a n a.tion n I

Jo*ofi-autio|r plarr, *;d t:h* Itolt"{to instiga'te me"gcts incl consrrlida-

ii"* i-" t"tt'*ornpt"tety iri the hands. of tho cflrriu's." 5s

1'he 1940 -a.ct arso iiie'ntietl Commission authority to.thc regulation

of *ot*rlni;,i;;;in a irr"tl-,er atteilrpt to.improvc tho corn-petitiyo

IT,*y["ifli" 
"JiU".a{' altltough fcfr water iarriers were act'utrlly

lirr{litfoo*r Tren8portatlotr Poltcv, B. Rept' No' 445' 8?th Cong'' let Se88" YoI' tro

"'ftl {l'il'il I ''
rr S{}me $tudcntB of regultttsty law Eee the !0.!O l1t 63 6 prl[te extrmp]e of Jud':e Henry J'

!,rtc.tlly,s (:rlrretsm_thf,tl;i ' i:L-";;;."J'f ";C.yjatto.L con-rrest hiis orten-creattq proLlemtttc'

iltii*illli-g'+Il*1.;;,il,rli';;'li*ii;;{rl-1"',*t'tl ll""t''*l';mtL{!"-i::tf:lll}"i
th{xn wrth e rUse.retron *" iiihtiri,iiirini.-,in otEi a "r?r""e. oi tisi ptnrislble elpl_anstlon for

nnv concluHton rl ley cnnose to rench wltlr respect to it"oriv, b"i itois it le great InaJorltv, of

il1!tf;l'13:l+t-l",it?1*ttf"t'ii;u*t admlnlgtrntlre Agenclee (1$162) at 12e'
g k'"it';r"fr',ii"""1tf;f,1ttt"it't1;t"t, 8i,pfd rote 5d at 241 (rs01)'
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aficctcd trer:.a.use of pruviously established cxernptions in the rntrrlst+r,to
Uotttttret'ce Act.do

5. 'I'4rc T,unsportation Act of 1958.-The Transportation Act of
19ir8r61 anothcr Congressionrrl attemJ.rb to save thrr rf,ilro*ds frorl irrr-
lrerrding linancitrl clisaster, rr.lso trierl to cliroct ths Conrmissionrs in-
tcrpretation_ of l;he'r!,pqorta.tion Act of 1940. o'e student of regula-
tion wrotc about the 19ii8 Act,that:
* 

-+ 
* ftrllowing still another 18 years (rrfter the 1940 Trrrnsportation Act) in

rvhich the courmissiorr rurrtle clecisions 'wiilrout reft-'renee to any # * ; general
tth;iective,'(lulgress in tiur I'ranslrortir.tion Act, of lt)llfl grrve bach to the Courrnis-
sion rvith ouc ha.nrl the rrrrrbi.quities it lirrd trietl to r(lrnove witir the other.o"

T'Jra a.t providctl gurr,r'nntecd ]onns to the ailing railroads and onee,
agnin.attempl.ed to irnprove their corrrpetitive poHition in the face of
t corrtirrrring loss of ttallic to rnotor carricrs.

6. Ilailroad, l.egislation of the 1080s and, jg\1s.-Dtrrins the 1960s
ald 1070s sorrre rrrglrlntory I'urrrll.ions werc rernoved frrlrrr tir-e Comruis-
sion in tho nlen ol' r'ail rogrrlrrli.n. rtrlitl 'etain authoritv to study ud
ill,.sjst i^n the leolgilnization of tlre ailing rail system. l)irect resliorrsi-
Drlllv lor' cflr'r'Jlng out tire l"crlr,gar]ization, horvever! \\-[$ entrusted to
otl rul govelnrnent a gencios.

Irost l{oi'tlrcast i 'oacls, wit}r two notable exceptiorrs, had heen in
se'ions trouble for r'rrny ycrrrs. J4rhen fiually tlie.y rucnf iritn t orrto-
mptt:1-.. Contlr'rlss,ftctc(l f{i lsllrl'c $erlvit:e nn,l tn 

"rertore 
i""ulc* on

some ctrreorrtirrru:rl lines. CtlnEl'ess_srru-ght to snve some intoreit.v pas-
sengcr,train -*ervictl,through the 1g?() Passc'ger Scrvice Acl:,*r'cr .t-
rng r _Tllrrv tnftellen(lclrt qililsr-Elo\-el'rrilrt:ntal (:oltlparry. Natiorrnl _Itail_
r'otrct I'asserrger corptir:ation (A-L{rn+K) to tllic ovcr burlrrupt lail
pu-qseng.el trnnsporl rri ion l irres. 'Ihis Acb also matle the Corrrrnission
responsihle for establishirrg ancl cnfrrr-cing standards o,f aclequate
service bv ln-i'lroacls operating inter.citv pnssenger trains. fii" Co",_
mlssron rvfls rhrcctr,rct to report annua,lly to the Congress and the plesi_
rleni on tlre ejlect ivrltress oT the Passenlqer Scryicc i,;.- 

- * '--''

The Hegional Rail Eeolgrnization'Act of lt)?B d4 was the Eovern_
me't's nrost rlete''inr+rl eflort to licep tire raih.o*rls in ser:viie a,ncl.
nm()nl{ other t}rings. '(r"estolt:, srrpporf arrd rnairrtain nxlcleru. etfi;i;;;
l ' i lrr rielVrca rn tlre Northerst r 'cg_ion of the. TJnitr+d Stlrtes; to desigilato
rr $ystrrr! of esserrtir,rl r:ail ]ines jrr t]re nort]rerlstcln r.egion ; to rl"oviae
{innncial assisttnce to certairr ra,il can.iers.tt 6o o 7 -- r-

trt_urentecl t,he Tinitccl Stntes l-luilrvly Assoc.iation rrnd ostablishedn'othcr rlirasi-gor-.''rrrental c.o'po.atit', Cori"."llJ,,f;,i' iilii cor._
Ilol'attolr (U()nr'flll) to tilke over rlelectetl nortlreaster.n ,lnrl rrrichvcst-em rHrlr:oar{f lrpon.c.rnple_ti.rr of thc ihrrrl svsfem plan.'I..ho Act cli-l 'ectc(t thc unltecl strrles rlailu'ay rss.cirrtioir to devclop rr final planto rrlolgirnize, the rrir ilroacls of tire norr.helster"-rnia,ro*'i*r"^r=gi',,r,*.'r'he coinmi$sion \'ils c'liructcd to establish *, R*il sc.";".s piarrning
(Jflir:o to cvl,luatc l,nd_assist irr prepala,tion of Ui- pf,iii.

7. Rtt'ilrrad Ecuittrli,:ar.ian i'nd-Irequ],atory ltejorun act of Igy6.-Thc latest congr:essit;'ul clio't to .lruiry ilrc ilo"iirils*io,io1r.in5,, 1ri,o

tr +"r^[1,*ft:B"rtL 81ry)r@ LotE 52 at 70e.
li ilill*i,11'n;frilote 46, nt 1d1'
*a l l? Etnt. 9l{4.
d; S. Rep. No, $6, l]. �rd Cong., 1et Sess,, 1 (19?B).
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tection mission ancl rndirect resulation o the rnilr:oads is contained
in the recently pilsserl Railroatl RcvitnJizrrtion antL Rcgulatory Re-
form Act of t"g7-0. |RITBRAI od The Act calls for the ('elimination of
needlcss or harrnfiri regulafory cotrstraints otl r'flih'oftLls, antl pre-
scribes ratemnliing prr,Lctittcs rviriclr rvill encouragc eliectivt: conrpeti-
tion n,ncl proteclt c()nsulTlefs.tt 6?

Ihe Att cllls unotr thc (lommission to promote & moro flexible rate
struct,ru'e for raihilltls, atrcl to nodt:rnize-tire r'tr,tcr iturcilus. l\foreovcr,
the Ac:t crstablishes that it, is thc policy of the Congre'ss to:

(I) Balance the neecls of r.:lrll icli, shippcrs, arrrl the puhlic;
(z) F'oster cornpctition trrrrolrg ail cri,i'icrs by ruilroall l,ncl other

moilcs of trtrnsportirtion, to prourote [rorc arlequatc und eflicient tratrs'
poi'tation se"vict,s, ancl to iirr:r'ca'se thc attractivencss of irrvcsting in
i'rlilroads il r r tl, rrr il-serv i cc-r'c j atecl en l.tlr1t rises I

(3) Permit railroads greater frecdom to raise or lower rotos for rail
services in conrtrt:titivc markets ;

(4) Pr:omote, the establishmerit of railroad rate structures rvhich ore
more sensitive to changes irr the level of seasortul, rcgional, ond shipper
dernartd;
. (5) I'i:omote separate pricing of distinct rail and rail-relatetl serv'
tces;

(e 1 Forrnulate stnndnrds and guidelines for deterrnining adequate
Tov€rllue levels for riri llol'rtls I artd

(7) Modernize and r:larify the functions of railroad rate brrrcaus.ds
tde Act also cronttins prnvisions tkrsignctl to rlilkc the Inttrrslate

Comrncllc Ootlrriission niillc, r'esponsivc to tlre prrhlir: artd the nceds
of tfie slrirrlriug ald tlrrlsportltion comtnrrrrity. Title III of tfte Act
eontains pr^ovis-ions to lelorm and imprtlvtr tho Commissionts regrtlu-
tion of tlie railrorrds.dt

8. Eurnntary of legislatine mand,ate.-Sincs .1-887, Congress has
charEcd the irrtei'stnli+ Ctimmerce (lornmissiotr with tr scrics of ltrgrtla-
torv'rt+srronsibilities which have rnacle its tnission broad and complex.

H*gulotiurt of the laih'ouds in the (lominissionts e-arly days,-was
tantnmount to rcgula,ting national ecot_rgmic developrrrent. IIar-
asscd by the rtilrriacls ar,ili lrotmrted by the cotrrts, tho (iornrnission

was alniost polv(rrl{lss until 1906. After 1906, the Lbmmission became
the clominant, frrctor in rrrilroacl regulation antl one of the rrrost power-
fpl irsclcies in government. Ilntii thc latti twcnties, t]re Clotnmrsston
was r.dsrrecl;r'tl aliil highly visiblc. As tht+ Comttrission grew oltler, how-
ever, itd prestige decieaied thorrgh its rcsponsibilities increased.?o By

6r $0 Stat. 31'* irlri.'iiio:.ro. 04-?81. g4th cou8,, 3d sesa., 134 (1076.)
s  P. l : .  No. '$4-910.
*i iUc-fitt*rrtoins provtslons wltctr requlred the Commt€Etor to -(1) proytd€ promptly

aocu*rnts retfite{l to;[l lrof,d regUln.t. lon to flpproprlate HOU.BO flnd Sen[te COtnmlttee8
u;;; i ' ; ;;;*i.-4rl t l .s.c, lz as ame-ncle,l; (2) cuf delfly 1n the ls6uflnce of the orderg of the
tslt.otr*.i*--+9 fi.S.i- ' . r.5(2) as rmenrieti; (3) ttreamllne Coun)tsFlon_ h_etrrJILg_afld anpel-
i ir ' t"- niui+,j it"*, +s U.s.C. i? rs nnttnderl; (4) tgt,cbll$h n pormanolrt (Jflce of Rall Publlc
C i r i in i i , r . ' i ; ] i t r . ' f * -Uo. - t i+ - f fO Src .  :J0 :1 ; ' (5 i  re fo rm the-RuIeB o f  Fr t rc t l ce  be fore  the
iou i i r i i ss ton .  fub .  I / .94-z l0  Sec .  305;  (6 )  p roh tb l t  d lsc r ln r l i l a to ry  t { t l i  t re r t t r rcu t  o l ' t r rn8-
I )o r t i t ton  Dro l re r t ] - .40  TLS.C.  r t  t s r r l .  aH ament l r :d ;  (? )  deve loF t r  un l fo r l l r  cos t  f l .n { l  re tc l r l l6
i i ccount ln i  svs ten i ,  49  I I .S .C.  20( ts )  ns  s .me i l t l c t l ;  (8 )  ex tend pro t0c t lon  o f  secur l t ieF  l i tw8
io  t r rns t ro i t i t to r r  a toc t ihok le rs .  15  IL t i .C .  ??(c )  (6 )  t rB  i l rnent led ;  (9 )  make thc  I t r l l  Se tv lc t rs
Fhnn lnc  OI I i ce  Dermnnent .  45  U.S.C.  715 ns  i l rnondod I  (10)  eneure  e t ln l tnb lc  a l l s l . r ibu t lon
of  cnrs  io r  un l f  t ra tn  sc r r leo .49  I I .S .C.  1 (12)  nB d t r ren( led ;  (11)  cor lcur reu t ly  Fnhml t
btldacts to the Consress and the Executlve. 31 U.S.e. 11 ar amended; and (12) conduct i.
EodeHrlzflt lon trnd rcvl8lon of 1he ftrter8trte Cdrnilcrce Act. Pub, L. $4-210 See. 312.

t lfuntlngton, dlipr@ [ote 44 a.t 468-S.
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Few have proDosed the means 1.o rssurc that the responsibilities
given the Cofrrrnjssion aro harrnonized in one orgtnizati6nal regule-
tol'r' stmcrtule. Iforcovtlr. littlc has heen done to reassess the continu-
ing need for sectiorrs of the fntcrstatc Cornrnercc Act which economists
have suggestecl are rurncecssary antl in some ca,scs costly.

fn Presirlcnt Kennedvis uor:ds. thc historv of the fCC shows that
governmorrt regulation of tla,risporta.tion" has been '(A chaotic
ilatchrvor:h of iiconsistcnt untl oftcn obsolete logislation nnd rcgula-
f,ionr" which develolred as a rcsrrlt of '(* + n a liistor-y of sllecifii ac-
tions aclclressed trl ipccilic ploblerns of spcci{ic irrcluitrics at specific
times.'r'6 Section BID of thc Railroad Rcvitnlizatiotr and licgulatory
Reform Act of 19?6 dirccts the (lornrnission 1o tt+ * * cause to b-o
rrreuared. in wholc or in part by consultrnts. a lrroDosed moclerniza'
tiori and'rtlyision of the interstate Commerce Act, and a proposed
codification of tll At:ts supltlementary to thc Interstate Comrherce
Act." 't This can be tlre rnost rlonstruct;ive stclr toward clarifying the
Cornmissionts mission eyer ilttemptecl. If tJre Comrnission or some
other lrorly t:hirrgcd rvit]r regrrlalinE srrrftrce transpoltafion is to suc-
ceed its mission rirust be rrrord'clearliclefined anrl peiiodicallv reviewed
to incorporatc ucw national goals'ancl eiirninats^ outdated 

"and 
costly

regulation. The frrturc of ttrE (lomrnission therefore may depencl oir
its-execution of the abovc scction of the law. llpon r:ornpietiofr of this
ntodcrrrizatir:n arrd rt-.coclifi c*ti<)n ll ro(rcs$ which shorrlcl i lrcll ud o codifi-
cation of the Corrrmission's own cfl.ses, the Corrgrcss rrrust rrct s*'iftly to
insurc that thrr Cornmission or' flny other lrody iharged with lcgulaiion
of surface transportation clcarly understirnds both the "why" anrltt]lowtt of resulation.

III. Irnplem,entati,on of Mandate

Procedures of the Interstate Commerce'Commission may be forrral
or itrforrrurlI its nctions prospective or retrosllective. As riotecl above,
the scope of the Cornrnissiorrts regulation is broadl its organizatiorr is
cumbcrsorrrol its worlrloacl heavyl nncl the tirne takcn to iornplete the
rcguhtory ilctions prolonged.

A. TIIE SOOEE OF TTIE ICC'S EEGUI,ATION

The Cornrnission reg3rlates all forms of surface, transportation in,
cludirtg railroads, trriiks, barges, oil Dinclines, frci.'Irt^ forwarders.
tr*nspbrtation brokers aricl ex-press aginiics. Tho Co-mrnission, how-
evcr,-does not, regSrlatc+ agricuitural commodity shipping, bulh com-
modity shipping,ir privatl cnrrier$."8 Thc fir'ms rcgulalecfbv the Com-
mission rrurnber at least 1?,000 with total operating rerrenucs of more
than $40 billion.ts Since 1960, total oporating revEnucs of the regu-

_ rd speclflI M,rBsaBe to Cou8iress ou Transportaflon, Aprtl 5, 19€2, lu Publle PEperg of th6
Presldent nt i19j-t.

nPr)b. L. No. ${t-210, Sec. 812.
n G]\O Rcport Eultre note 52 at 68S-670.
m r(l(.1 tignres for etrlenda.r yeer 1s73, ru reBpon8e to the subcommlttee'B June 1g16

quefltlotrnnlre, rlueetlon $.
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lated industry have continued to increase, though the number of firmg
rcEulatod ]ras continucd to decrease.

llecause of thc cvolution of the law, it is estimtted that the Com-
mission r:r:grrlates 100 percunt of the railroads, 50 to 60 percent of
the rrrotor ib,rriert, arrd only 10 percent of the $-&ter carricis.so

Tablo 1. presenti datu. ori yolrr-rne of business of industry regulated
for calendar')'trirrs It)60, 1065, 197t1 ancl l$?iJ.

TABLE I.-V0LUME 0F BUSTiTESS 0t Ifl0USTRY REGULATED BY loc,1960,1965,1970 AND 1973

Yrrf
tlumber ol
*t*ri:;

Int6rcity
ton-miles,

t c c
regulated
(billions)

(b)

Ngt inv6st-
ment plus Nst incomo

working industry
Humber of capital avoT686
6mploy66s (mill ions) (ir i l l ions)

(c) (d) (o)

Tobl
operding

re!enuE
(millioil$)

1960--- -- -- -- -- -- -----.
1965---___-------------
1970------- -- ----------
1973__--,--------------

sl8, 016
22,857
29, 865
40, 425

r9.603 945.8 1,354,265 $31, 588
18. 168 l, r72.3 1,241,728 3?, 1?3
11.542 l ;346.  I  l ,25E,581 37,  140
17;076 l ,  549.5 1,318,371 39,  176

s733
1 , 4 1 5

709
l ,496

For all regulated c&rriers, the Commission is responsible forl
approving orilcnying nrrr,.iitrtttnt, rninitnrtm or cxact lttes; eonl;rollinq
entrv into service throuuh trcrtnits or rectuiremcnts for certjficates of
I)ubiic convenienco rrnd n*eceisity; controliing a,bandonment of servicel
dontrolling rnergers; and contrblling certai*n financial transactions.sr

B. ORGAIi|IZATIOIT

The Commission is composed of 11 membcrs, appointecl by the
Presiclcnt nnd confirmecl by the Senate.*t The Chairman serves et
the I'r'esidetrt's pleasrrre.Es 'l'he Comtnissjoners servo sfaggered 7aea.t
terrns. Onc is elEcted annually bv the members of the Commission to
scrvo as Vico Chairman. EacliCoinmissioner. with the exccption of the
Chairman. is assisnecl to one of tlrt-: Cornrnis.sionts three working divi-
sions: OpiratindRiehts (I)ivision I), Rates and Praetices (Divi-
sion fI), antl FirTance and Service (Division III). Eacli Comrnissioner
has his o\\'II Dclsorlnl stafr. (See Fiflrre 1,)

The Comnission strrlT is organized'into filie major bureaus: Enforce-
ment, Operations, Trlr{fit:, ,tEcounts, and Econojnics. T}rs remainder
of Lhb lYashington stall i.s clivitlctl among the offices of Proceedings,
General Counsll, Secratary, Ifearings, the Office of the Managing

e GAO Iteport sutrr'r, trdte 62 et 6?0.
e fd. at ttt iO.
E Thr rillml)er of CommlsslonerB Bervln8 hed lilereftBed from fiv6 lu 1887 to the pretelt

11 .  Or lg t r l s l l y  there  were  ju$ t  f l ve  Commlas loners ,24  Sta t ,883;  l [  1000 the  number  w i r
enlnrged to Crven, 49 Stflt. l ig5; ln 191? the rrurlrber w&s enls.rged to nlne, 4U Stst, 2?0;
and, lu 10?0 lt wafr f lnelly enlarfed to 11. 49 Stat.497,

s49 U,S.C,  11 ,  Reorg .  F le t r  No,  l  o f  1900 f  (1070) .
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Dircctor:, anrl the Rrril Sorvices Plaruring OfHco.sa fn each llcgion*l
Office. n, Ilegional Auclitor lcports to tJre-.Firrreau of, Accotntsl-il Re-
gional Coun-scl reports to tlre ihrrtuu of Inl'orcement I ancl a llegionni
Mnnagcr reports fo the lfanrrgirrlJ flirctltor. Each of these inclividuals
has general supervisory poweis ovel Itegionai OIIice stnfr.

INTERSTATE COMMERCE COf idMISSION

c0[ i lJt !st0i l

Chalrmrn

Vicc  Cha i rman

of l i rc  o '  lhc
D r r r

r;d;,.
I smreraryr

l-l 'r r 'utl*r

Euresu ot
;r___-
I  Bl fsu or I

L'�-lil.l,l

FrcrrfiE l.-Onoetvrzerrol{ Csenr

ti' woh*Ld^o n":'#.H*,1'#JHilil-T-"EI) ro coMrLErE

The Commissionts workload has continued to increase while its
nbility to t;lispose of cnses iu rr, timelv fnshior-r has declined.ot Tho
rtutnlrer rtf frlrmal cascs opened and (rlostld for fiscal years 11)68, 1$70t
a,ncl 1.975 inrlicate that the Comrl:ission hatl molc cases pancling tt tho
fueginning of thc year, opened more cases, closed mort c&scs and hatl

8r "l. l i l lrenu of Ttnforcement-the dgency'8 proseclrtor, chf,rgeil $lth enfotclng ctvll f lnfl l
'FennI nroyislons 6f the Aet anal relsted Ft{rtutes, The Ftrenu nl$o tnkes l)n.tt lrr Epeclfie
TCL-'T)rocccrllng$, to asslst in developli lg l '{cts trrld issuf$ ln the Dubllc tntercst."

"l{rrrcnn of-ODer$tlons--nrnlntnlns floFc l inison u-lth the o(:t lvlt ies of rf l. l lroftds, ri lntor
eflrrlefs. wnter irr.rrir:rs, frclf,ht lorwar{lers nnd rrtte btrrcdus to cDliure tl lrt t l)ese lndug-
t r l { '$  o l ] t r t t { : ln  ( rompl i f ,nce  v i th  T{ . lC  po l l r : l { . s - "

"Rni'eun of Trull ir l--ls eoneerled with the publiftrt lon, f l l ing ntd lnterFrr, 'ttrt ion of
tari lT$, rnrl thelr suspension before thcy he(:{}ruc {:ff[4{:ive if thry trl) l)(:&r i lnrtutonnbJc or
un l r l v f l r l - "" l i r l ren [  o f  Aeconr r ts - -  l$  cdDeerner l  w l i : I r  the  f lecar [n t lng  phase$. ' f  e fec t l ve  eeonomlc
req l r l i l t i o i l - - - .p rc tc r lb tng  un l fo rm rccount ing  ru lcs .  rud i t lng  cnr r ie rs 'books  aDd rev iewing
f ln$nr i f l1  renor tc . ""Iirr rrt ir rr 

-of 
l, lr:onomlcs-nerforms trlrnsporttt lon rcseareh and conducts eeononllc nnal

ati l iFticnl nnnlyses reletlng to reEuls,tlon i.nd to slr{:elf ic Froceedings before the agcncf,.""'0fl iee of Procee{llrrgs-processcsr -[orm[l coEes pertalDlng to op(frf l1.1ng rlghts, l intrn-
tlft] l i l f l t lers. rnteg sntl eompetlt lve Drretice$."i 'O{iinc of the Cenerrl (- 'ounsel-tlcfcn.l$ (lffmttrir l$ion orders lf chnllensed ln eourt.
As 'h0r rs r :  cour rsc l ' thar  (+cn f r i i l  ( lo i lnse l  f l l so  re rdcr$  JFgr ' l l  op i i l l o r rs  to  the  Commlss lon , "'"Oflice of the Sccrctflry,/{. lonFresslonfl l Itelntlon$-thc ls$tl l lnce nnd documentfl.t lon
fenter of ir le T(l(1. The fiForetnfy ls ctrsto.l lr.Ir of thc C0rnrrlsslou's scrrl snd recorde aild
lB rdHilonsltrle f,of lsFuli lg TCC declslons rrrd orthLs-'f"(lft i( 'e of I-lelrin,rs-sltrff of -{dlnli l l$tratlve Law Jrtdges responslble for conductlng
Conr rn  l ss lon  hear lnss . "

"0ffiee of the Mflnng'lrtg Dlrcctor--dlrdcts Corhthlselon ff.ctlvlt les ltr rcsl)cet to money,
mantr)oscr, mflterlalg and mcthfir]s.""RnJl S+:ryict:s lr lannlng ofi irrt-wss crea.tcd to ttssure thnt the puhlle lntere$t wf,s
roprr'Fnnl:c{l ln l:I lr rcsttueturlnr of rntlronds ln the NnrthenEt, ft now nrovldes long-rflnge
plit.rtrrirrg Enltl lort for the C0rrrrirrf i loi l." A look nt the ICC, ^g?tprrl note 74, nt 18-20.

sTnforri l i l t lon snlrJtl lcrl t l le Subcomlrl lttce tty the ICC ln response to Subcolhmlttco
Juf le  l s75  oncs t tonn i l re .
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pending nrore cfl,ses at the end of tho year in 1975 than in either 1968 or
1970.8,r--iinr.oo*r, 

thc average tinte for disposition of selected cases has
i"",;;r"(l iii alt trut g1c-category betrveln fiscrrl yerr's 19?1 nnd 1975.
'Jllro Commirision explains tliat this itrcrease is owing to_its success
in resolviDg ,(ln&ny-oldt:r proceerlirrgs.tt I)uring Iriscal Yeilr 1$75t
8,315 procceclings rvele r:losccl. {24 mOle.than thc 7,891 closect.tlgpre;
oi,,, 's:1-t,r,r'. Because So nrrny long-Stnn_tling cases rvttre t:Iosccl.ll l l ' lscll
V."i' jl;;. th*, C.rmmission"explrrins, thc riyet'',gc tirnc fron initiation
to *loiins ir',cr'*,tsed. 'I'he tvemge aqe of tlte ctie-r, pcudilS rvfl'$^reducecl,
frorrr 12.I nolths olr J"e :i0,lS?4, to g.T ttronths on June 30r 19?5'8?

D. COItrPIJANCE

In order to earry out its law enforcement responsibilities the fnter-
state Llornrn"..* f-jo-tnission emirloys bqth 

-formal 
a,ncl irrformnl

mrthods.
ffolrnal administrative proeeedings include: rulemakingl revierv

of fitncss I rt-.vicrv of applicirtiotts I atfr investigat'ions, sorrrclitnes lead,-
ing to ccasc anrl desist ordtrrs.8?"'Tlre 

Conrrnission "tttlhes referrals to the l)epartment of Justice for
the fi l ing oI cr'inrinal proser:tttion$, suits for forfciturcs, ancl certain
civil iniiinctive suits." l*

Civil'cltims settletnents occur when ((The Diroctor of the Bureau of
En-lorccment is arrt]rolizetl. rvithitr the -fratnewor]r of t]re Fccleral
Chirns (}.rllectiou Act of 1i)0{:i. to settie enforcement r:lrrirns rrlising
urrder tlre civil penaity or forfeiture llrovisions of the fntelstate Com-
merce Act, .ElLins Act, ancl othei amendttory a.nd supplcmental
Jegislirtitru." ss'-In 

all maior eategories, the total penalties impoeed on carriers in
violation rvris largci'in fiscal year 11)?0 than in liscal ycar 10?ir. The
total nurnbcr of lirres or folfcitures irr all trrajor rcgulated lields rvas
also liighel in L9?0. ( Iable 2.)

rABLE z._NUMEER AND DOLLAR VALUE OF ICC FII{E$ AND SETILEMENT$, BY CARRIER, T97H5

Motor. wator. and forwarder

Fiscal year Fiscal yeal Fiscal year
1970 I97s 1970

Fissl year Ftscal year Flscal yeel
1975 1970 1975

Ca$es concluded t n
courr---------------. 14 9 24E 200 26?' ?0{t

Amount lmposed- - - - - - - -  255,105 116,000 359,498 S0, , ! lq  614,7q3 206,450
Civil claimi scttlemsnts-- 36 34 385 334 421 368
Anou i l t impdsed. - - - - - - -  966,165 886,878 561,667 64 t ,855 1 ,527,832 1 ,5?8,733

* - l : = : *  a : - :

Total f ines and
f0rfeitures-.---- 50 43 633 534 683 577

Tot r l  amount  im-
posed- - - - - - - - - -  1 ,221,210 1 ,002,878 921 '165 732 '305 2 ,142,435 l '735 '183

Source: lCC.

s ggal. s{th irri l  89tb Attrual ReDottB of the Interstate Commerce Comml$trlon'
8? tnf;rmiltton s[nnltdl thF SubeommlitFe hy the ICC updatlng tlte Commlsslon response

to  fho  Sr l r . ( rnml t tF 's ,T i ln . r  1$75 nues t lonnn l re .
87r l{effrlngs, silprd note 73, at 40,
d ftL,
80 Id. trt 39.
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IV. Caae Btudi'ea

A. TIIE ENFOROEI,IENT PROC{RAM

The fntcrst*te Commerce Colnnission is charsetl with aclminister-
ing *ntl enforcing thc Tnterstrr.t,c Colnmerce A.ct t?'with rt view ttl carry
oultt thc nationai''transnortation nolicv. The Act clirt-'t:ts thc flommisl
sion to provide t'fair incl irnpai'tial"regulation of all trtotlt:s. . .tt
designeclto ttreeognize and pres6rvc tho inlrrelent advantages of each.tt so
It a-Iso calls upoii the Commission to erlsure thrt service is provided
&t fl, "rcasonablo charge" and thrt ('un'iust discriminatioi, undue
preferences or advrr.rrta,gcs, or unfair or distinctive comltcl,itive prac-
ticeslt are climinatcd.

The Cornrnission conccntratcs jts onforcement efforts in its cornpli-
ance program. It is largely cflrried otrt by the Bureaus of llnforcement
and Operations, and rnostly involvcs en{olr:ing Comruissiorr mles and
I'eElnlfitrorrs.

The Subcommittee eonducted e msjor review of ths Commission's
cornpliu.nce program. Thc Subcommittee closcly studied thlec internal
repol"ts ancltnC'external rcport which founcl major cleficiencies in the
adnrinistrtrtiorr of the conrplianee l)rod{ram. The deficiencies include
Iack of lrolicv Euidance^ and clireition; coircentration orr eco-
Torrricnlly-insignifi 'nnt t'asesl clisc:r'imirration agrrinst small r:arriersl
failrrre t-o irnlror;c pc'nnltics strong cnorrglr to dmcr {rrtrlre violationsi
and lack of coorclinrtion n.nd ineJlicient-utilization of resorttles.
- 1. Larlt of Ttolic?t lTtti,tlancc and, d:irerlti,an.-TJre Conrmission has
failerl to pr6vide, iG tjcl(:l stalf with sufiicient dircction tr:l cnforce the((fair and impnrtial regulfl.tion of all moclestt aspect of thc national
transportation policy. 

-it 
h,rs failetl to issue policy cliroctives which

establish priorities for regulrrtion bascd on the,-volume of trrr,fiic moved.
by each riodc ancl the ocolnomic importancc of cach typo of violntion.
fls enforcement ar:tivities htye tinded. to conccnti',rts on carriers
threatening the status quo rather than to nttack scrious oiTrrnses which

first, dntecl JuIy 1075, entiticd 6'A Rcport Ahout the Corimissiorrts Com-
pliaircc l-'rogri,rn" (htlreinrrfter rcfelrcd ftr as the Srrrith i'c1)olt),$'" g,
panel examincd the Rureau of OJrcrations and Bureau of llnforcemcnt
actions for fiscal ycar 19?2 at tlle srrggestion of Chairlnan George M.
Stajford. ft conclircletl thrrt "clesrritc Cllusions to Comlnission nolicv in
wri{,ings of both Burcaus (INnfortxrmcnt and Operations)-. . . its
presence seems amorphous and cliffleult to pin down.rt ft recom-
mendcd that (ca molc detailcd, forrlalizecl Drononncernent of Cornmis-
sion r:omJrliarrt:e olrjectives vis-a-ris its orginic statrrtcs anrl resourcestt
wfls necessflrv in order to ('proviclo greater l)r()rrr&m ilhrmination and
impact whilc at tho same time, bettiir shani nid Euicle its course.tt 0r

_ A secontl_pf,,nel was asked to ('rcview the Conimissionts organiza-
tion, opcrations, and procedures as the.y relate to tlre complianee pro*

cause tho greatest harm to the oconorrry. Ths (lomnrissiont$ present
gu_idelincs, by stressing ((equal prioritiesr" sr leave critical enfoicementguidelincsj prioritiesr" sr leave critical enforcement

lployees.policv choiccs to loweilevel employees. 
-

Threo re.cent intcr"nal rcports have citerl this lack of guidnnce,. In the

s4s u,s.c, i 1.
11 ICC Burenu of Ol)eratlon8 Fle]d Stf,lt Md.nueL

. 
e:: A R'oport .{bout. the Cq4l).Ue+ge^ PrograE, Intoretate Commerce Commfeutou (10?6)

lD TTeorlrrqs. Fr.t lrd note 73, at 143-270.
sfd. at 268-287.
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gr&m.tt (hereinafter referred to as the Fitzwater report), the report
of the Statf Study Panel on RegSulatory Rcform found a ltrajor
nolicv y&cuum on cbmpliance.e3 ThE'authoi's of tho Fitzwater rcport,*prcscntcd 

to the Comdission in Octolrer 
'1975, statcd that the corirpli-

i.nce }rrrlgram tthfl$ tro overall purlto."ct', its nolicy ttis reaction rather
than ir,ctiiin oriented." Thcy qubteci one ompfoyeo-f,s sayitrg, the Com-
mjssion operates t(like a ship *'ithorrt fl clptain." 0n

Tho Fitlzrr-nter rclror[ pantl founcl that fhis lack of guiclance was
amons the ((basic w'eaknisses identified in earrlier studies" arrd still
retnains uneorrocted. The Fitzwatcr rcport concludect that the pro-
grfim Sufrered most from:

An almost total lack of centtal pollcy development and, cootdlnatlon wlth re
El)ect to the eomplianee progr{rm resulting ln a de facto delegatlon of policy
rrakin€l to the lnvestlgator ln the fleld.""

A third reDort bv the fnterstrto Commerce Commission Vice Chain
man Challes'Ctrrlai (hereinafterr lefcrued to as thc Yico Chairnran's re-
port). presented Ausust 11, 1f)76, stated th{tt ((uncer:lain as to the
Coniririisiotr trclicv 

"arrrl 
soructirncs receiving contrltlir:tory signu.ls

tfielcll Inanagers mav becoure incrcasilgly reiuctant to stt:p 
-out 

lront
with iggressile, posilive prograrns oI altion." "6'I'he Vice ehairman's
reporti*onclu,1cil-thut "wjrilJtlrtrrc is criticis.m thnt ccrtnin peop.J,e.i3
Irrrrrragerirul positions rrro too cilutiou$ in r'arr'f ittg otrt thcir' responsibili-
tics, tlrr:r'o is racol{nitic}n. too, that this rrray be attributrble. in rrart at
least. to our (the (lomnriisiori's) own failure to provide il scnso ol clirec-
tion.tt 8? il'he Vit:e Clurir'urrr,nts i'cport, condut:tell to r:ovicrv thc lindings
&nrl rccotumcnclations in the Snrith and Iritzrvater rctrorts, furthel con-
cluclecl that "thc Commission should exercise a mbre active roJe itr
der cloping tlolicy in thr: r:omlrliancc area.tt s8

Lack of 
'Comrirission 

guidince has left it up to investigators in the
fielcl to ttclecicle * +' + ri1'rr1. u'hat. rvhcn, rnd-whr:re,ttt's 1[investigrte.
Any rclation between the r-'hoices mado by these investigators and the
Comrnission's thinking on what em1:haiis shoulrl be flace,cl on on'
folccrnctrt activities necessrrr.y to corry out the rrtrtional transporta-
tion policy is purely coincidentul.

fl . A oncbntr at i on- on e c ono m i c all y i n s i, g ni.fi c a nf ca.ses.-The Commis-
sion's eompliance stafi, dire,cttcl to enforce the fnterstate Commerce
Act with dvcn-hanclcclnes$ or ('a balanced approachrt' has tended to
conccnlrate on economitxllly insignificatrt c&scs, especitlly unauthor-
ized rnotor carrier violutions. (-lonctrntration on srrch petty o{It.nsee has
resultcd frorn an unrlrro olnlrhasis otr thc numbcr of vibltrtions r'cllorttltl
arrd rrtocessed. This emTrhnsis ott tttrtttnbers" has tlistrtcted thc stll l
froniits responsibility to prrt'sue the mtrjor oficntlcrs. The Comnrission
atlrrriLs that its strr{t i irust-frtr:us ott eliniinrrting significant violatiotrs.
Ncver:theless, tho Fitzwnler reportrs tttthors fdund that tlthough such
- : ^1- - ! : ^ , , . .  - r ^  ^ - : ^+  . : *  ^ - - . , " ,+ i+ - , - ( ( *  *  !F  +1 , . ,  ^ . . { ^ , , ^^ , " -^ -+  , ,+1 , , , , f  + -  *  *  ioviolttiorrs clo exist in qua,ntity ((* * !F the enforccnrent trlllttrb
simttlv ttot dirccted 

-torvarcl 
developing tfiem {' + {'�.t' T

IS

simply ttot dirccted 
-torvaril 

developing them !t' + {'�.t' The pnnel

ff i  Rcnort on the CornmlEBlou'd Complltrnce Frogram by the .$tnfi Study Pauel on Regu.
lnf^rt ' Itefo"m. oFtober 1075, tn Fle;trlngn, supra note 73, nt 8S-13t).

or fd. at 100-101.
F /d .  a t  100.
d Reoiirt ir i the vlce rChairurfln to tbe CoInmtsslon on the Compllanee ProgtatrL Au-

rug t  11 ,  1 !170,  a t  3 .-  n l d .
E Iil,. it l.
s llearlngt, tupro !.ote ?S at 100.
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conc.luclccl that much of the Commissionts eompliance rcsolrrccs are €xr
pentled oit "* * + opcrating rights violltions agtinst extremclv srnall
tnotcl call icrs rvhit:h lurve-lit[]e eccnornic imriirct.tt J-'hesa violations"arc-e*sy to develop a'cl are made to satisfy the requirements of the
nrrurbels garnc.t ' ,\t the sirrntt I irne, econoirri<:ajly ,*ignificnnt viola-
tio's arc left rrntorrchcd sinr:e thc t(nurnbe's garno x''* a' 

frrecludes inves-
tigators frorn dcvoting the tinro necessary for thcir di+velopment."'00

Thc Srnith rttJrort slates that '(l\fnny iascs seemed to have dubious
regulator.y valuc.^Fcrv, if nny, concelnrxl inadequate servicc to ship-
Fels-one of the five compiiance priorities."'01 'l'he 

smith repor:t iri-
cllrrdcs lrunrcrorrs rl--ramples_ o_f cascs of questionable regulatory value.
I ' l io followins clse is onc oI thern.

rn irrrestigation bt:ga' rvheln a cornpl'int was filcd llv an author-
izerl rnolor carrier allcging that the reispondent u'as ser'"ving lr point
200 -tc:trt outside thtr lJ-rnile l i lnit arrtlrolizetl bv tlre Comrii i$siirrr. '02
I'he re"sponrlentts gross rlrlnlrrrl revenues rvere reportcdly around $6ii,-
000. placing it arnong tho srna.llest coml:nni-es regulated by the
UOrnINISSIOII.

As a rcsult of the cornplrint, caltosraphers were aslicd to mefl,snre
and remea,suro tlre dist*.ncc from the point of origin to the point in
question. 'llllc Cornmission's invcstign'tive report litatctl thrrt a rr.s.(ieologirxrl Srrrvcy ca.r:togrnpher.in-Missouri, rrsinq TLS_ Geological
srrrvey Taps, had_ {o_unrl thtr poirrt irr disprrte to bc 200 to 250' feet
trcvond the 12 mile limit. Thi investigative rcl)olt1 s{:rrtecl thrrt the
cnltographer belicvecl, howevcro (tthat ihe mu,ps^corrlcl have bccn ex-
parrderl ut thc tirne_of measurcment due to herit anrl Ttossibl,tl tho dis-
tanr:e rnrly bo 12 rniles or less insteacl of rnorc tharr iz rnilei (rry zoo
ol,?it0 fee't) . ,r  r03

r\fte,r thbrough investigation, the Bureau decitled that:
, , . llursuant to its interpretation of the conctr.ned
is lncorroct and such gcrvice is br-yond ilrt,, sr:o1te of
authority. Consequerrtly, the ltulea.u iB of flre vierv
arrtl desist order should tre entered,lB

autliority the boundary line
tlie rcspontltrnt's trrrritortlnl' tiril.t all npproprirrte ccase

. rh respondent dccitled to fight the commissiorrts rrccision and
thc clrsl;ute wrs finrl l.y resolvcrl not bv Commission aclion but when
the responclent p'rchasod a pictl* of Inhd rrhich was then ann.sed b.y
tno towrr whose bor'rler was the lia_se point of the lneflsulenents. Rj,
extendinglhe toryrr bounrlary, the clist-ance to the point in clistlirte was
lrrouglrt c.lcar' ly rvithin t,hc]2 rnilc l inrjt. ' . 'A{i.r manv iveelrs of
rnv*strgatron involving wnshington antl fielcl pcrsonnel, tire case was
closcd.-

. Accordins to * clraft, G*neral -t.counting ofiicc Rcport cor'pletecl
rn tlrc rrlrring of 19?5, the_comrrrisrsiorrrs conrpiirrnr:e' l lrolgr:ani nlso
prosecutes ntot<lr carrior violations to lhe nclCect t lf raii viqla,l i61s.1oo
ifhis finclins is significant since rrrucrh rnore ficigr,il$ i"n"*il f-y o*g,,-I'teLl urterstate railroads than b.y intc'st*tc mrirror earr:it:rs.

i lo frl. nt 111.
lm Id,. nt 227.
loa ft l. tt !c:r_299.,*i, i '  ir- i ir, i .*-"'
ln fd. nt g?9.
lff i  fd. rt 2?3.

- lmDrn f t  ( l c r rc rn l  Ar :eount l f ig  Of f iec  RFnor t .  Eegr r ln l ion  o f  Rf l i l  f lnd  Mofor
n l l rn rx \  rnd  l1 r ' f . rccnrer t  Ne i r l  r *p rovement  i ig t i i  tne" " i i i " r i -d i  " i i "d -
R(lnort ) .

Cnrriers, Com-
es l)rrrft GAO
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lfoleorer:. an itttr:runl Rttreau nrcmor8,ndum also suggests thab tlrs
conrpliaucc Ir,.,sr,:,trr is r:onccntrating too tnuch t:lTort on i[significant
casci. A nrciuoi'1tr,l,rtrr fronr former'IJuleatr of ()llclations l)irector,
R. I). Pfahlcr, to thc Chlirrnan of the (lolnrnission dtrtccl l)cccrrrbcr
19 i i  s tn tes :

. . . to thi$ dlrte the Rurcau of Enforcerncnt has failetl to comply rvith our
request to rlelirre the ferrrls ecrlnonlic significance or irrrltact, Although cllses \\'hirh
ne'bel ieve $ignif i( : tr i l t  have "t l i t r l  {) tr  the vine" rt ' i thir i  the lJurefl t t  of l lnforce'
ilrtrlit, strfh Ihircau contiriu(:s to fr)r\\'flrd routirre ttlitttels to tls for investigltit'ttl
liUr.rjr'as truttuthcri:ized opci'atictnS involvillg Iotnl tritnspOItilt,iOIl of SAnd.t"t

'J'lre Vico Ohairmu.l's rcpolt declalccl tlrlt sttff pe1so11cl ftlttnd
thlt orrc of thc most scrioui clc{icicncies irr thcr adrninistr'ttiotr of the

courl l i rrr ' ,cc pr 'ogl iurr n'a,-.  i ls {ni lrr t t : t t to cl ist irrgrr ish l letrvet:tr  thc signif i*

cant, and t l ie i i rsigl i t ic i lnt. t t 'u8 Sincc tho r i injoriLy-of insignif i t :rrut
crrries invol\ro very irurrll nrotor cnr'r'icrs, the plogrtrrrt has conccntratcd
on f l lem,

8, Discrintination against amnll caffinrs
Thc C'orrrplinnco progrilm ils it, is norv structtu'ed plaees its maior

emphasis ori small int'iie" violttions rvhich are easylo dt:vclop. Ite-
ports on tlre complia"n(c l)r'{rgliuu shorv that il, discrirninn,lts rr.giritrst,
it. . . sutnll rnotoi carriers, lrrtl against those ctrrriels who heep-good
ggcor<lsi.tr tt's

The Srnilh rellort forrnd that ((many respondents seemecl to lre ae-
cordt:rl ittclonsistirrt l,r'cattrtent.tt rro 1h"" r'eport cortains a nutlber of
cases in rthich lnrgc cornpanies. inclrrclineihose rr-it lr r rccorcl of pre-
vious r-iolrrt ions, ivere grlrrtrrd rrrot'c frt jorablc treatrnent t lrrrrr sirnll
ones.l l l  ' I 'hrr Srrrith rcpofl stirtes thtrt:

The perecntage of those with gross revenue8 exeeerling $1 mllllon who were
drolrtrctl florn prosccutior for unauthorized trflngport{rtiort violotions tt;us EVz
tittrr's grt:tttltr tirrn for thqse n'ith gross revenuee of less than $50,000 [enrphasia
ndtlecl, l  *

()f those rvith prior convir;tions untler the fntcrstatc Comrncrce Act.
violrtors rvith gross rovonues r:.rccecling $250,000 rverc rclie,yed from
plosc:c:rrt ion in 94 purccnt of thc r-'ases, hut onlv 4 pcrrcnt of those
witlt gloss I 'cverrue$ belorv $!ir0.000 lurrl their cascs clroppsl. Only 23,
petr'ent of t l iosc rvith prior Trrtcrsta,te (lornrnert:u Act convictions had
gr{rss levenrics of lcss i;han $:2;10.000. Thc 77 pcrt:ent with grcss reve-
nues cxccr,rling $25(),000, the lnrgo rntjoliiv of repeut''offenrlcrs,
accorrnterl for rlnly l srnall percerrtage of the l l losecutions.lr3

The li'itzrvater repolt cclrbcd tlrc Srnith rt:1rort linclingls:
, . . the lflrgLr mrjodty of inveistigations condlreted and cases concluded lnvolve
opernting rights violations agninst ettremel.v srn..tll motor earrlers (Iess than
li.i3{X),000 annrral revenues) rvhic}r hnve Iittle economic iurpact.r.

Iloth thc Srnith anel Fitzwater rcports st,att+ that most of tlre viola-
tions,inr-er,tigatecl involvc,sorne type of nntntlrorized translrortntion,
a \ ' I() i i l I lo] l  tYr)r( ' [ l  I  ot srr]a. i l  ef lr ' r ters.

t07 }{emornndurh from ndbert L. Rebetn, Itfanaglns
,Sub ip f t :  Conrn lhnee F tudy  lun ter l t l s .  June 7 ,  1976.

16 \ ' lee l-hllrmfln'{ I ieFoFt. Frr/rrd note 90. }rt 3,
ft Flenrlngs. duflrd note 73, at 113.
110 J/J_ at 113?_ 

-

111 Jd .  f l t  : l l+_+{ .
l r ?  J d .  3 t  

' r l { l -

l n  rd .  f l t  277-281.  and 3?8-377
lrr rd. ut I1.3,

Dhectof, to Chalrman George Staforil,



352

The GAO report stated that oqual treatmcnt of violations in efrect
discriminated agninst small olterators.

The Brrreau of Enf"oreement's practiees resulted in all motor eatrler violator"g
beirg treated alike-which tendeit to favor the rnore seriotts violatot. Little ttis-
tinctiou was made txttween chronic alrl less fretlrrent violAtorB &nd between
repeat violators and first-offenders. fn otte extrenle sitrrfltion two motor carri€rs
wire each llneil $1,500, although fie)d agcuts had discovered 1? violatiotts by one
Bnd 2,000 violatlons by the other,'*

'Ihe vice chairrnan,s report concludecl the sta.fr believes the com-
pliance eIlort has a:
| + + fqallgncy to go after ,'the littlg guy" because it ls easler, wlth the result
thst we tend to catch, irr the q'ords of one investigator, "the honest atrd the
strrpicl"-the honeBt becausc he keelts basic reeords which tlernoustrate hls viola'
tion antl the stupicl because l-re ig too tJumb to cover up."o

TIto Comnrission's comltliance l)rogltrln }ias limitcd valutl ltccause it

Concentrates op trivial cnies. Ily cie'ttotilg a majority of t|e st.alI's time
ancl rer:our.ces to relativclV rniirol r-iolritions, it allo*'s selious vjola-
tions b,y l1r'go t:orrtpanies to prevnil. T,acli gf glitlrrnce nrtry hc Lo lrltrtne
at lcast pardially brit the resources of larpe companies may have enabled
thern to'evnde 

"or 
rcsist cnforcelnent. Tite Commissionti investigators

do not have comparal.rle, r'esources to dete,r serious ancl tlomp)icated vio-
lations. In this ti'iel of reln,tive strength, the Commission's complianco
program has not succeecled in proseciiting ml'ior violations of the law.' 

4..' ITaiture to imTtose Itend.Ities strong'inough to deter illeqal, actia-
a'ft1.-T'enalties im'trosed ancl aetions lakcrr igainst violators of the
C"onrrnission's rnlei anrl regulations have failect to plevent reoccur-
rence of violations. Monetaly fines imposed by the fntcrstatc Corn-
Inerce Colnmission arc consideretl b.y ilost cariiers as sinrplv a ((cost

of cloing business.t"l''-llhis f rr trdrrtnbntal we;ill<trcss.in t)re -ctulpliance
proflram ercoru'ages rather than cliscourages violation of the law.- 

The Vice Chaiiinants report indicates that (teritno cloes pay in areas
of the Cornrnissiorr's juriitliction sinco Iines and pt:nalties imposed
aEainst violators of oirr regulations do not cover the gain lcccived
fibrn the illeg*l operationsJt The Victr Chairrnan olrserved further:

'When 
we [the Comrrrisslon] tlo move against a violntot we tlo so ln Bueh 4 mlld

wny thfl.t it nrnounts to little tiore thnn a slnpping ttf the rvrist.tt"

ltrlhe Smith rcport snpports this analysis, stating 'smost of the for-
fcitnres ancl finbs rverc trrtrstnntially less than the ilk'gal revenues
reccivecl by violators ancl srrbstrrntiallv below the $l-i00 pcr count statu-
tory pennlty arrthorized for most violators.tt l1s M(lret)vcr, ttovcr ons
fourtlrtt of tho clocrunentrtd violations were not pr:oscctttt:cl.t'o

Thrl GAO rcnortcd that out, of the J 06 a,vernge violations cliscovered
per caso only 19 were relror:ted with evitlerrce-irnd only 14 rrltimrrtely
frere prosecutecl. "' 'Ilhe rivcragc scttlertrent was $1 .344 cornparctl rvith
fl,vera,gs illcgal rcvenucs ller ca,se of $5,804. 

ttTlte amounts received
in set-tlement$ were ebout- 20 rrercent of the fir&xintum fine of $500

i.tli

,i ,,1

116 Tlraft GAO Rel)ort, s{rt}ro f,ote 106 flt 2.
u vtce Chrlrman's Repott suprf" note 9B at B,
w fd. rt l2-
ufd.  nt  11-12.
uo Herrlrrge, *Irpro noto 73 at 21+.
@ f.I, at 213.
u liraft OAO Report, auysranote 100 tt 21.
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that could have been imposed for the violations prosecrrted..tt Ths
GAO concluded that:

The Bureau of llnforeement's pfactlceg reBulted In all violntorB behrg treated
alike*which tetrdcd to frrvor the rnore serious violator. Ilttle tllstincti()D wag
ru8.ds betu,r-.en chrottic srd leBs frequent violations or betrveerr report violatorg
$Jld Iir$t offenderB.*"

Although strong action is necessary to deter repeat offenclers, the
Fitzwtrtoiroport itatr:s that thc Comrirission has tt.*. . uo recoguizabls
policy for de-aling with repeat olTerrtlcrs, antl often they receive rnore
lenieirt fines thanhrst timeloflendelq." rre

I'ho fnterstate Clornrnerce Oomrnission lrts nevcr revokcd a motor
carrirr certifirlato since thc prLssflgc of the llotor (larrier Act in 193j').r2{
Idefusrrl to ttrhc such action crt' to Jevy lines to thc rnaxirrnun rr:rrrlerg
the cotnpliance program incapable oi r:eclucing illegnl practices. Ac-
corrling to (lommission statistic$, "t)f those prosecuted, ti6% had *
prior record of at .least orrrt sirlilar violation.tt 126 Violators rroulcl
ra,ther trreak thc law and piry a snrirll fino knorvirrg tlrrr,t their certificate
will not be threatenecl thuu refrnin frorn potenti*lly profitable vio-
Iations.

5. Lack of ooord,ination and, inefi,ci,ent ut,il,[.zati,on of resourcet -The
Cornrnissirlnts corrryrliance pro,gram fails to use its r'csources well and
to coortlinlte fully ficld aclivilies rvith heaclqnarters. I)cr:isions which
coul<l he rrraclc hli tho fieltl sta{I are sent to Washington for lction,
on unnecessary rlelay at best. Attorneys in hcadquarteii do rrot usuallv
develop cases lvith thc field invr:stigrtor rvho gatherecl the cvidcncd.
This scparation has lcd to further delay, confusion, duplicntion, and
of trn inelToclive proserlution.

- ' , j
' i

The Vica Chairrrrants rcllort found that failure to coordinate and
rifv the comlrliance l)rogram has Jed to waste of resources and stafiunifv the compliance l)rof{r'am resorlrces and stafi

confuslolr,  
' lhe renort i t t f t tcs;

Perhfl.p$ the most eorumon comment made to me in the course of rny diseussionr
wfrs to the effect that orre person ehould be ln charge and my lnvestigations led
me to that conclusion.rrd

The Vice Chairrnan concluded further that havins tlrree inclivid-
uals_in circh _regional olfice rlith "overirll charge and ri-ith each rr.porr-
ing brrcli to his orvn unit at headquatters cr,eatcs a situution u.hii.h is
difticult at be-*t and unlilrcly to bo eonducive to ellicient and elTective
opera{: i t tn, t"27

Thc Yice Chairman found also that not enough routine matteru
nro clclcgrted to the fielcl. '\ccortling to Commjssion personntll, d{too
ruuch iJ hanclled in 'lVrrshington 'irnd 

too little af tlta rrrsional
oflices.tt I'he legrort founil "statelnerrts are rurtle lha| g\/n orj so of
the cases or ploposed actiorl items that are forrvnrded to Washinqton
trrc of rI routirro or nonpolicyrnture which could be handled rendily at
thc-sourct .-1-et the Jlui'earri irisist on sceontl guessing field judgrucnr
with * resuiting drain on enthusitrsrn and initittive." lta

81t1, tt 22.
ur Hetrrlngs, dufr6 rrote ?3 at 194.
u4 vlee Clitrlrmrin'e Repnrt, silpro note $6 at e.
185 Hearlng6. su pr-a i l.,1e 73 st 104.
ud vlce Chalrrnrrn'B lteport, tupra note 90 at 4
8 Id.
|sfd. at 3-4.


