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CHAPTER 9
IxTERSTATE CoMMERCE CoMMISSION

I, Summary

The Interstate Commerce Commission (ICC) is the oldest of the
independent Federal regulatory agencies. Originally designed to pro-
teet, the public from monopolistic practices by the railroads, the Com-
mission's jurisdiction has been extended to trucks, bavges, freight
forwarders, and oil pipelines. Today the Commission’s mandate in-
cludes both regulating and promoting the inherent advantages of cach
niode of surface transportation. The Subcommittee guestions the Com-
mission’s success in attempting to harmonize its promotional and
regulatory functions.

The Interstate Commerce Commission was the first major experi-
ment in economic regulation on a national scale. The Commission’s
quasi-legislative, quasi-judicial, and administrative responsibilities
and powers emerged from specific policies of the Congress written in
reaction to major problems in the Nxation’s transportation system,

The administration of the Commission’s compliance program as now
organized, containg many serious shortcomings which frustrate the
aims of national transportation policy. The compliance program
suffers from a lack of policy direction and guidance; excessive atten-
tion to cconomically insignificant cases: discrimination against small
carriers: insufficient penalties to deter illegal activity; and a seeming
incapacity to coordinate actions and to use resources efliciently.

A positive aspect of the Commission’s regulatory program is the
development of the Oflice of Public Counsel. Under the direction of
the Rail Services Planning Office, the Commission fathered the first
Federal Office of Public Counsel to assist and represent the public in
the complicated process of reaching decisions on railroad reorganiza-
tion, The Office of Public Counsel proved to he a success{ul experiment
in increasing public access to the Federal decisionmaking processes.
Tts contribution has been constructive. The newly expanded and more
powerful statutory Office of Rail Public Clounsel unfortunately has
heen blocked by the President’s refusal to perform his legal duty
to fill the vacant, office of the director.

The need for an integrated policy planning program at the Commis-
sion is still evident, alfhough the Clomiission’s planning capabilities
have improved. It is widely agreed that policy planning is essential to
meet the goals of national transportation policy and other Con-
gressional mandates. The Commission has taken constructive steps to
improve its capabilities to plan and set policies but the Clommission’s
Poliey and Planning Committee has failed to function for lack of a
clear set of priorities.

(329)
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A few of the major obstacles faced by the Commission are illustrated
by its relations with the Office of Management and Budget, the De-
partment of Transportation, and the Congress, It is clear that these
difficulties have hampered the Commission in its attempts to achieve
the goals of national transportation policy swiftly and efficiently.

The Subcommittee recommends fundamental changes in the Clom-
mission’s structure and mandate. The Commission’s compliance pro-
gram should be reorganized completely. The Congress should clarify
the Commission’s vague and contradictory mandate. Law moderniza-
tion and codification of the relevant transportation statutes and of the
Commission’s own proceedings should be brought about as swiftly as
possible, ) '

The Office of Rail Public Counsel should be expanded to include all
modes of transportation covered by ICC. The Commission should also
develop a national surface transportation plan and a mechanism to
assure that criteria established in the plan are reflected in all Commis-
sion decision-making processes.

Promotional aspects of the Commission’s mandate should be re-
moved and the Commission’s support of entry barriers should be ter-
minated. The Congress should also review Commission experience
with the new provisions for flexible rail rates contained in the Rail-
road Revitalization and Regulatory Reform Act of 1976 and consider
whether comparable authority should be provided for motor carriers.

The Subcommittec suggests also that the newly created Transporta-
tion Policy Study Commission and the Congress carefully examine
the Commission as it is now constituted to determine whether it is
the best organizational form through which to regulate surface

transportation.
II. History and Mandate

The Interstate Commerce Commission, created by Act of Congress
in 1887} was the first independent regulatory commission. It is re-
sponsible for promoting “safe, adequate, economieal, and efficient
service” in surface transportation.? Moreover, the Commission is re-
sponsible for “fostering” a healthy economic environment for carrier
operations while “encouraging” the creation of “reasonable charges
for transportation services without unjust diseriminations, undue
preferences or advantages, or unfair or destrnctive competitive prac-
tices.” * At the same time, the Commission is responsible for develop-
ing the inherent advantages of cach mode of transportation in an
effort to insure sufficient service to all parts of the Nation.t The Tnter-
state Commerce Commission’s mandate, as it has itself stated, is to
insure that the American public has an adequate and efficient surface
transportation system under private ownership, one that gives equal
treatment to all.’

One of the largest independent agencies examined in this report, the
Interstate Commerce Commission’s hudget now stands at $54.6 mil-
Jion,® with more than 2,100 employees.” In recent years, the Commis-
sion has grown significantly as indicated on the chart below :

124 Rat, 379,
200 TIHC §1.
374,
4 7d,
5Tn responge to Subcommittee Orestionnaire. Tune 1975 anestion 1.
¢ Anthorfzation for 1077. The Feders]l Budeet of the United States Government. fizcal
yn;ﬂ;}{ﬂ'ﬂ U.8, Government Printing Office, 1974,
Id.
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1972 1973 1974 1978 T

Appropriation:
Amount...- $30,600,000  $33,720,000  $37,130,000  $44,470,000  $50,755 000
Paositions.. 1,865 1, 865 1, 960 2,067 2,122

A. LEGISLATIVE HISTORY OF THE INTERSTATE COMMERCE ACT

1. The basis for regulation.—As the historical development of the
Interstate Commerce Commission and its major governing statutes
demonstrates, the Commission’s mandate has been revised so frequently
that it is neither consistent nor clear. A review of the successive statu-
tory additions is necessary to understand the present status of that
mandate. The legislative development is also worth recounting in some
detail since the Interstate Commerce Commission was this country’s
first major venture into Federal regulation by commission.

The constitutional basis for Federal regulation of interstate com-
merce is rooted in Article I of the Constitution, Scction 8 of that Ax-
ticle authorizes Congress—

to regulate commerce with foreign nations, and among the several states ...
and also

to make all laws which shall be necessary and proper for carrying into Execution
the foregoing Powers ...

This power was not fully exercised, however, until 1887, a decade
after the Supreme Court, in Munn v. [llinois;¥ upheld the State of
Tllinois’ right to regulate grain elevators. The decision stimulated the
long serics of government regulatory actions, culminating in the
formation of numerous independent and exccutive branch regulatory
agencies.

The decision stated that State regulation of the grain elevators in
question was not a violation of “the exclusive domain with the Con-
gress in respect to interstate commerce.”? Rather, the Court viewed
this type of regulation as merely a “domestic concern” and ruled:
until Congress acts in reference to their interstate relations, the state may exer-
cise all powers of government over them, even though in so doing it may indivectly
operate upon commerce outside its immediate jurisdiction.’

By the time the Congress voted to exercise Federal power to regulate
interstate rail commerce through the creation of the Interstate Com-
merce Commission, some 25 State railroad regulatory bodies had been
created. The power and aggressiveness of the vegulatory bodies
varied. In the Midwest, they tended to be more powerful and even
“pelligerent.” Those in the Northwest tended to be weak and merely
advisory.’* Their structure was nevertheless similar: for the most
part they consisted of three or more members organized in a collegial
way, forming a commission.

8. T'he railroad problem.—State regulatory programs were, how-
ever, unable to cope with difficulties besetting the railroads and their
clients. Abuses by the railroads developed most directly from “State

8 Munn v. Illinois, 94 U.8. 113 (1877).
:old. at 135.

11 Rohart Cushman, The Independent Regulatory Commigsions, (1941) (hereinafter cited
as Cushman) at 26-28,
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and Federal generosity, unaccompanicd by any effective disciplinary
restrictions.” ** Vigorous Federal and State promotion of railroad con-
struction, through loans, land grants, and liberal charters, had created
powerful oligopolies in the preceding half century of railway growth.
Promotion of the railroads was considered essential to national
commerce,

By the 1860s, there were too many criss-crossing lines and too little
trafic to support them. As a result, cutthroat competition for traffic
became prevalent. The railroads engaged in such activities as charging
more for the short haul than the long haul, establishing discrimina-
tory rates, and granting rebates to large shippers. They tended also
to seek control of the economies of large areas through such devices
as pooling and monopolization of other nontransportation industries.
The organization of the Girange was in large part the farm popula-
tion’s response to this exploitation,'®

The final blow to State regulation of the rails came in 1886 with
the Supreme Court’s decision in Wabash, St. Louis and RB.R. v. I1li-
nois.'* Although not ruling against the ability of the State to regu-
late the fares and charges of the railroads, the Court drew a clear
distinction between the broader and more inclusive interstate and
the more restricted intrastate regulation. The States could not, the
Court decided, “attempt to apply to transportation through the cntire
series of States . . . its own methods to prevent discrimination in
rates.” The Court held that this type of “regulation of commerce,”
was “national in character” and thercfore the responsibility of the
(longress of the United States.’ The Wabash decision came at a
fortunitous moment for the proponents of Federal regulation by
Commission,

The Interstate Commerce Act of 1887 may be traced to the passage
by the House of Representatives of a bil] 9 years earlicer sponsored by
Representative John Reagan of Texas. Although the first Reagan
bill died in a Senate committee, Representative Reagan continued
to introduce bills to regulate the railroads until he was successful,

The Reagan bill which went to the Conference Committee in 1886
was broader in scope than the final 1887 Act to Regulate Commerce
and, provided for judicial enforcement and included stronger sane-
tion provisions,

274, at 87.

g, at 38, 41,

118 U.8. 5h7 (1888). ;

1 Jd, at 597. Mr, Justice Miller deMvering the opinfon for the court stated; “Wa
must, therefore. hold that it 1s not, and never has been, the deliberate opinion of a
majority of this court that a statute of a State which attempts to regulate the fares
and charges by railroad companies within Its limits, for a trausportation which eon-
stitntes a part of commerce among the States, 13 a valid law, Of the Justice or
propricty of the principle which lies at the founda tion of the Tllinols statute 1t is hot the
provinee of thiz court to speak. As restricted to a transportation which beging and ends
within the Mimits of the State it may be very just and equitable, and {t certainly 1s the
brovince of the State legislature to determine that question. But when if is attempted to
apply to transportation through an entire series of States a principle of this kind. and
each one of the States shall attemnt to establish its own rates of transportatlon, its own
methods to prevent digerimination in rates, or to permit it, the deleterions influence upon
the freedom of commerce among the Stafes nnd upon the transit of poods through those
States cannot bhe overestimated. That this specles of regulation 1s one which must he, If
esiablished at all, of a general and national character, and cannot he safely and wisely re.
mitted to local rules and local regulations, we think is elear from what has already been
satd. And {f It be a regulation of commoree, as we think we have demonstrated it 1s, and as
the Ilinnis court concedes it to be, it mnst he of that natlonal charaeter, and the regulation
can only appropriately exist by general rules and principles, which demand that it should
be donc by the Congress of the United States under the commerce clauge of the Congtitutlion,
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On the other side of the Capitol, Senator Shelby M. Cullom
(R-TI1.) proposed much less severe regulation. His bill creating a
national regulatory commission passed the Senate in January of
1885.1¢ )

Since the Senate consistently favored limited regulation by com-
mission while the House favored strong regmlation with judicial
enforcement, a deadlock ensued in the conference committee, A select
Senate committee appointed to study the issue recommended legls-
lation akin to the Cullom bill.” The House held to its own posifion.

The deadlock persisted until the Wabash decision and the Rail-
road Commission Cases *¢ intensified public pressure for Congressional
action. The conference committee and finally the entire Congress ap-
proved the Cullom bill.2? In the rush to pass the legislation, the Con-
gress failed to address many of the politically sensitive issues concern-
ing the Government’s role in regulating the railroad industry.

To many, the measure finally agreed upon did little more than shift
the debate from the floor of the Congress to the hearing rooms of
the Commission where the railroad industry could more readily exert
its influence.?

(@) The act to regulate commerce~—The Act to Regulate Commerce
(Interstate Commerce Act) created, for the first time in American
history, a bipartisan regulatory commission charged with regulating a
domestic industry, The Commission was composed of five individuals
appointed by the President for a 6-year term and confirmed by the
Senate.

In the years immediately preceding enactment of the Interstate
Commerce Act, a battle raged on the pros and cons of regulation by
a commission structure. Those argning against a commission pointed
to the State commissions’ failures. They argued that a commission
could easily become a “political football” and a “captive” of the regu-
lated railroads, incapable of delivering regulatory action when and

16 This history g deseribed in Cushmam, supra note 11. at 42-43, .

17 & Rep. No. 46, 49th Cong., 1st Ses=., p. 1 (1886). The Cullom Report concludesz that:
(1) The publle interest demands regulation of transportation. (2) It 18 the duty of the
Congress to undertake the regulation of the business of transportation . . . (3) Natlonal
legislation is necessary to remedy the evils complalned of . . . (4) National Ieglslation
is also nccessary, because the business of tranaportation is essentially of a nature which
requires 8 uniform system and method of regulation which the national autharity alone
can prescribe. (5) The failure to act 18 an excuse for the attempts made by the ruflroads
to regulate the commerce of the country in thelr own way and in thelr Interests. . . .
Cullomn Report cited in Bernard Schwartz, ed., The Economic Regulation of Business and
Industry. Vol, 1, 9—61 (1978) (hereinafter cited as Schwartz.)

116 .8 507 (1886).

® Cushman adds that combining the Wabash decislon with “the deelsion In the Railroad
Cominission Cases, which upheld the legallty of the state regulatory Commission, exerted
a profound influence upon the confereex struggling to cffect a legislative compromise
hetween the S8enate and House bills.” (Cushman, supra note 11 at 44.)

2 Manver Bernsteln, Regulating Business by Independent Commilszsion, at 25 (19350).
(Hereinafter referred to as Bernsteln.) Bernsteln algo quotes Judge Reagan’s address on the
House floor in 18586 in which he expressed his belfef that the Commission could easily hecome
a tool of the railroad industry through Influence on the appointment process. Judge Reagan
gtated : I ghall fear that the railroad interests will combine their power to eontrol the ap-
pointment of the commisstoners in their own inferest. We all nnderstand how ensy it is fora
few persong controlling larger interests to unite their influence to carry ont thelr wishes. ...
The notorious facts as to how rallrond managers have corruptly controlled Legislatures,
courts, governors, and Congress in the past give us sufficlent warning as to what may be ex-
pocted of them in the future, It I8 not to be supposed that they would directly approach any
Presldent of the United States and corruptly propose to secure the appointment of commis-
sioners In thelr own Interests : hut the vast resources which they control, with the power of
levying any tribute thev please on the commerce of the country to secure means for the em-
ployment of men. enables them to control the best legal and business talent of the conntry,
and wonld enable them to procure Influenttal men in their interest to appeal to the President
{n the name of justice and on account of eapacity to appoint such men as would serve their

nrposes.
e 24 Stat. 379.

ik
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as needed, Moreover, it was felt that a single commission would lack
the political power to regulate a national industry and could through
“exereise of its discretion” seriously “soften the foree of the regulatory
statute.” Since Congress could not direct the commisgion in each and
every instance of its regulatory responsibilities, therefore, the oppo-
nents of the commission structure argued, any ambiguities in the law
or discretion granted the commission would result in decisions favor-
able to the railroads.?®

Proponents of the commission system stressed its flexibility. They
argued that a flexible administrative body was a more appropriate
instrument for developing and enforcing regulatory law than a rigid
court process and stressed the Commission’s ability to defend the rights
of the public and shippers against the railroads, a function the courts
could not assume. The expertise developed by members of the com-
mission, it was argued, could be utilized to create future policy, another
major advantage. Lhe commission was visualized also as an out-of-
court umpire between competing and conflicting sides,®

The ultimate triumph of proponents of the commission structure,
however, probably was due more to congressional desire to enact some
legislation in the face of growing public dissatisfaction than to the
strength of their arguments.?t

During the debate on the Interstate Commerce Act, no mention was
made of the independence of the commission.?® The 1887 Act placed
the commission under the protective wing of the Department of the
Interior. At that time, the Congress seemed more concerned with seenr-
ing a bipartisan commission than ensuring its independence. Inde-
pendence did not become an issue until 2 years later,

Fearing the possible adverse effects of the President’s power to
influenece the commission, Congressman Reagan mustered support for
a bill to make the Interstate Commerce Commission independent of
the Executive?® Reagan’s bill, signed in 1889. established the first
independent regulatory commission in the United States.

Louis Brownlow, a noted scholar of regulation, argues that the crea-
tion of the independent commission was “an historical accident.” ¥ In
an often quoted passage from his testimony before the Senate in 1951,
Brownlow suggested that it was Representative Reagan’s belief that
President Harrison should not be allowed directy to influence railroad
regulation which was the overriding factor in the creation of the
independent commission. So began the tradition of the independent
regulatory agency. Brownlow testified that “thereatter any bill or
regnlatory matter that came to the Interstate and Foreign Commerce
Committec resulted in the appointment of a commission.” 28

(8) The judicialization of the Commission.—With the appointment
a8 its first chairman of one of the leading constitutional lawyers of the

2 Bernsteln, supre note 20, at 25.

2 Id. at 29,

2t Cnrhman writes that although the rallroads “brovght terrific pressure to bhear to
defeat the LI it passed because “publle opinfon, aroused bv the crisis created by the
Wahssh decislon, demanded aetion,” Cushman, supra note 11 at 44.

% Cughman argnes that the question of Independence was not an issue {n the creation of
the Interstate Commerce Commission in 1887, He writes : “the word independenee does not
appear in the leglslation debates and the problem itself cscaped direet consideration,*
Cushman eited in Bernstein supra note 20 at 26.

2 Rersteln supra note 20 at 23,

27 Brownlow clfed in Bernsteln supra note 20 at 23.

% Jd. at 23.
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day. the Commission assumed a judicial posture. Thomas M. Cooley
(chairman from 1887 to 1891) conceived of the Commission’s func-
tion as merely to “play umpire between competing interests.” 2 He
employed a case-by-case approach to regulation. Believing that such
an approach could “* * * overcome the disadvantages of the legisla-
tive and judicial processes,” Cooley operated the Commission as a
surrogate court dealing exclusively with regulation of the railroads.®
“onsistent with his view of the role of his commission, Cooley fought
hard, but without success, to secure legislation which would make 1¢CC
decisions final.”® Without such authority, the Commission had to ap-
peal continually to unsympathetic courts for enforcement of its
findings,

Cooley’s argument that “determining & reasonable rate was an ad-
ministrative and legislative, not judicial, matter” was rejected by the
courts.® 11is sugeestion that “due process of law did not refer exelu-
sively to judicial procedure” and, more importantly, that “due process
could also be secured for administrative agencies without violating the
Constitution,” 3 did not move the Congress to enact amendments
necessary to make the Commission effective. Congress Jeft the Com-
mission clearly dependent upon the courts. As the Commission’s orders
were effective only if obeyed voluntarily, its proceedings became little
more than “preliminary bearings, the real contest taking place in
the Courts.” **

Two Supreme Court decisions in 1897 decimated what remained
of the Commission’s limited authority. Althongh the Commission’s
ability to regulate the railroads previous to 1897 was characterized
as nominal, the Supreme Court’s decisions in the Interstate ('ommerce
Commission v. Alabama Midland Railroad Co’ and the Mazimum,
Rate Gase % reduced the Commission to little more than an advisory
body.3

In Alabama Midland Railroad Co., the court determined that there
were indeed circumstances under which more could be charged for the
short haul than the long haul and that the Commission did not have the
power to forbid these practices pending its review of the facts.” The

® Rornsteln writes that under Cooley's leadership the Commission ' * * vegarded Itself
as a tribunal for the adjndication of disputes hetween private partles, rather than an
ag«'grer;:ah-u r))(l;omoter of the public interesi in railroad trunsportation.” Bernstein supra
nofe 20, at 29,

W Jd. Ternstein adds, however, that the Commission “falled to develop techniques required
for wiministering novel, experimental, and complex regulatory policies.’”

M A&-l and Olive IToogenboom, A History of the ICC, at 30 (1976).

®1d,

® Bernsteln supra note 20 at 35,

8 Gohwartz, supra note 17, at 593.

%165 [1.8. 144 (1897).

w167 1.8, 479 (1897).

37 Sohwartz aunre note 17 at 593, ’

29 The serlousness of the Court’s actions to restrict the Commisslon’s power was exnressed
by Tustice John Marshall Harlan in 1887. Justice Harlan. belleving that the court’s decl-
gion lo the Interstate Commerce Commission v. Alabama Midland Railroad Co., was con-~
trary to the will of Congress in creating the Commission, wrote in hias digsenting oplnion :
“paken in connection with other decisions defining the powers of the Interatate Commerce
Commission, the present decision, it seems to me, goes far to make the Commlission a useless
body for all practical purposes, and to defeat miny of the important ohjects desizned to be
accomplshed by the varlous enactments of Congress relating to the Intergtate Commerce
Commission. The C‘ommission was established to protect the pnblle agalnst the jmproper
practliees of transportation companles enraced in commerce along the several States. Tt
has heen left, it 13 true, with power to make reports, and to Issue protests. But it has been
ghorn bv judtcial interpretation, of anthority to do anvthing of an effective character.”
Interstate Commerce Commission v. Alabamd Midland Railread Co., 168 U.S. 144 (1897)
cited In Sehwartz saupra note 17 at 3839590,
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court held also that decisions made by the Commission were not bind-
ing on the courts and that the courts could consider information not
supplied the Commission. The court’s decision “virtuall y emasculated
the long-short haul clause™ of the 1887 Aet.s®

In the Maximum Rate (ase, the Commission’s power to fix rates was
challenged. Justice Brewer, writing for the court in 1897 declared :

There is nothing in the Act fixing rates. Congress did not attempt to exercise
that power, and if we examine the legislative history of the day, it is apparent
that there was no serious thought of doing so * * * The grant of such power
is never to be implied * * * 1t is one thing to inquire whether the rates which
have been charged and collected are reagonable—that is a judiecial act; but an
entirely different thing to prescribe rates which shall be charged in the future—
that is a legislative act * * * The power given (to the Commission) is the power
to execute and enforee, not to legislate. The power given is partly judicial, partly
exceenlive and administrative, but not legislative * * %«

The Court’s decision precluded the Commission from setting rates
or functioning as a policymaking body. Further, it challenged the Con-
gress to define more clearly the powers of this regulatory commission.

(¢) The Llepburn Act—Congress met this challenge in 1906 when it
enacted the Hepburn Act, strengthening the Commission’s regulatory
powers and affirming that the Commission did indeed have important
“quasi-legislative” as well as “quasi-judicial” and administrative
responsibilities.

Underthat Act:

1. The 1CC was expressly given authority to preseribe maximum
rates for the future;

2, The commission’s orders were to be effective immediately and to
remain so unless set aside by the courts;

3. 'The ICC was given the express power to issue reparation orders;

4. The scope of the Interstate Commerce Act was extended to include
express companies, sleeping car companies, and pipe line companies
transporting oil;

5. The so-called Commodities Clause was established prohibiting
railroads from transporting commodities (other than timber) which
they themselves produced or owned ;

6. The ICC was enlarged from five to seven members, with higher
salaries, and its power to obtain information was substantially
inereased.s

Professor Bernard Schwartz, an expert on the Tegislative history
of the regulatory commissions, has written that. after the Hepburn
Act extended the powers of the Commission, only the Commission’s
own inertia can explain its failure to vigorously enforce the Inter-
state Commerce Act.*2

The Hepburn Act opened a new era in the Commission’s history.s
From 1906 on, it was able to regulate the railroad industry directly.

= I at K19,

4 Maximvm Rate Case, clted In Schwartz supre note 17 at 580.

“ Bchwartz supra note 17 at 504-595.

2 Bchwartz states: “TThe Hepburn Act] * * * endowed the Commission with the essen-
tial powers needed for effective regulation. If, even gince the 1906 Act, the TCC has too
often scemed ineffeetive in grotecting the publie Interest, that has been due not to the lack
of the necessary authority, but to the lack of will to use it effectively to restrain those belng
regulated In the public tnterest.” Schwartz, supre note 17 at 594,

“Id. at 593. Additionally, Sharfman states that the Hepburn Aet provided “for the
first time a reasonably adequnte basis * * * fopr effective government econtrol of ratlroad
trangportation, and * * * endowed [the ‘Commission] with authority to exerclze a
dominant influence in the system of regulation thus established.” Quoted in Schwartz
supra note 17 at 594,
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As a result, the decade following the passage of this Act was “the peak
of the Commission’s power and prestige.” 4

(d) The 1'ransportation Act of 1920—Fourteen years after the
enactment of the Hepburn Act, the ICC's mandate shifted again with
the enactment of the Transportation Act of 1920. The Act called upon
the Commission to promote the establishment of a viable and efficient
railroad system. The new powers granted the Commission closely
reflected changes that had taken place in the Congress’ perception of
the “railroad problem” since 1906. Congress gave the Commission
authority to fix minimum as well as maximum rates and made the

“ommission responsible for establishing rates which “would allow the
railroads a fair return on investment.” **

This increase in responsibility was not without drawbacks. Profes-
sor Theodore Towi asserts that after the Commission was authorized
to set minimum rates, “* * * the ICC fell into a bargaining relation
to rail and trucking companies that produced most of the deleterious
cffects now regularly identified by JCC eritics.” *¢

The Commission was directed also to “approve consolidation of
existing lines”, ¢ in an effort to insure satisfactory service and to de-
velop a rational railway system plan. The plan was developed but
never adopted. This assignment strengthened the Commission’s plan-
ning authority and gave express recognition to planning as an essential
element of regulation.

The 1920 Act’s emphasis on promotion of the railroad industry sig-
naled yet another trend in regulation: “anticompetitive rather than
antimonopoly” mandates.®® Many of the provisions in the 1920 Act were
designed to insulate a faltering railroad industry from potential com-
petition, The legislative designation of service rather than competition
as an objective of regulation obliged the Commission and the regulated
industry to share tasks with a common objective. The railroads
cooperated with the Commission and often p -aised the Commission’s
regulatory efforts,

With the Commission acting both as collaborator in promoting and
as adversary in regulating, internal conflicts and contradictions were
unavoidablé. In 1906, the Congress had directed the Commission vig-
orously to enforce laws which imposed severe penalties on railroads
guilty of abusive monopolistic practices, In 1920, the Congress called
upon the Commission to help the railroads to provide service, achieve

« Samuel P. HMuntington, “The Marasmus of the ICC,” 61 Yale L.T., 467, 471 (1952)
(hereinafter cited as Huntington).

541 Stat. 474,

:'; 'il‘inu:dofre ihLowi, “The End of Liberallsm,” at 149 (1969) (hereinafter cited as Lowl).

41 Htat, .

# Roger Noll wrote about the 1920 Act: “The Transportation Act of 1920 wag the first
of a series of laws passed over the course of two decades that embodied an entirely new
type of mandate. First, the lnws were often distinctly anticompetition rather than anti-
monopoly. The power to set minimum rates and the duty to oversee the orderly development
of an industry—the principal additions of the 1920 act to the I1CC’s responsibllities—have
a distinetly different philosophy than did the maximum-rate rerulation and the elenr prohi-
bition against the short-haul, long-haul rate differeniinly which were established In 1SRT.
Gecond, (he delegation of responsibility to the regulatory ageney ceased being specific. No
longer was the mandate gimply to prevent certain reasonably well understood (If not well
defined) practices. Apencies were now glven very general, unspeclificd authority to manage
an industry in the “public Interest.” The thrust of these two additions to the responsibil-
ities of resulation was to make regulatory agencles a form of legal canrtel for the regulated
firma Activitles that wonld be clear violations of antitrust statutes if practiced by irade
assoclations or Informal meetings of lndustry sxecutives were permitted and even condoned
if overseen by regulators.” Roger Noll, Reforming Regulation, pp. 37-38 (1971). See ulso
Henry J. L‘giundl,\', The Administrative Agencies (1962), Bernstein supre note 20 and T.owl
guprit note 4G,
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financial stability, and improve efliciency. The Commission and the
railroad industry had become partners in the delicate task of balanc-
Ing regulation of the industry with its promotion.

3. The truck problem

As shippers turned more and more to trucks during the Depression
and away from railroads which refused to lower their rates, a move-
ment developed to extend the Commission’s regulatory authority to
motor carriers.”” The Congress in the late 1920’s and early 1930
became aware of numerous incidents of rate juggling, cut-throat com-
petition, and defective service, as reported by shippers dependent on
truckers. The railroad companies also urged the Congress to regulate
the trucks. They complained that the trucking industry had a major
competitive advantage in being unregulated. Further expansion of
truck carriage, the railroads contended, would seriously threaten rail
service.

In 1935, influenced by a desire to restrain freight rates for agricul-
tural products,”™ Congress created limited regulation of the trucking
industry with the enactment of the Motor Carrier Act of 1935.5

The Act divided the trucking industry into three classes of carriers:
common, contract, and exempt.

It defined common carriers as those available to the public to carry
all persons or goods. The Commission was directed to regulate these
carriers by:

—-requiring them to obtain certifieates of convenience and necessity which specify
the service to be rendered and the routes over which the carrier is authorized
to operate.

—requiring that all rates must be reasonable and not diseriminatory ™

The Commission was also authorized to prescribe maximum, mini-
mum, and actual rates for these carriers and was allowed to suspend
rates for up to 7 months.

Contract carriers were defined as those offering specialized service
for particular shippers and deal with only a few shippers. These car-
riers:

Must obtain a permit, providing that they are fit, willing and able to perform
the contract service consistent with public interest and the national transporta-
tion policy,™

'The Act defined exempt carriers as those “hauling their owner’s
goods (private carriers); motor vehicles owned by railroads, water
carriers or freight forwarders incidental to their business; local car-
riage; vehicles carrying fish, livestock, or agricultural commodities;

© Ann Friedlaender, The Dilemme of Freight Transportation Regulation, at 20 (1969)
hereinafier cited as Friedlaender). Transportation economist, George W, Wilson observed ;
“The ostensible purpose of repulating trucking was to (2) enhance stability in (he indnstry,
(b) make 1ts operating milleu more comparable to that of the railways in part to equalize
competitive (l.e., regulatory) conditions, and (¢) broaden the rapnge of common carrier
alternatives to shippers.” Wilson In “Irangportation Polley Optious: A Politieal Iiconomy
of Regulatory Reform” cdited by Allen R. Ferguson and Leonard Lee Lanpe (1976) at 20
(1976) (hereinafter cited ns Fergugon).

50 Irriedlnender supra note 40 at 21,

549 Siat, 543,

52 Staff Paper I'repared by the General Accounting Office in Hearlngs on the Interstate
Commerce Commission Before the Subcommlittee on Oversight and Investigations of the

House Clommittee on Tnterstate and oreign Commerce, 94th Cong., 24 Sess., Sor. N 2 at
7085 /(1978) (neretnafter cited as GAO Report]. & oss-y Ser. No. §
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trucks exclusively carrying newspapers, and trucks owned and oper-
ated by agricultural cooperatives.” ®*

4. Lransportation Act of 1940.—Regulation of the trucking indus-
try did not restore the railroads to health. By 1938, their financial
condition had deteriorated to the point where President Franklin
Roosevelt appointed two committees to undertake a comprehensive
study of the railroad problem. Their reports formed the basis for the
Transportation Act of 1940.%

By 1940 the duties of the ICC had become so broad and confusing
that the Congress thought it necessary to establish a national trans-
portation policy. Its intent was to clarify the purpose of surface
transportation regulation and to define the ICC mandate. The pre-
amble to the Transportation Act of 1940 states:

It is hereby declared to be the natjonal transportation policy of the Congress
to provide for fair and impartial regulation of all modeg of transportation sub-
ject to the provision of this Act, so administered as to recognize and preserve
the inherent advantages of each; to promote safe, adequate, economical, and
efficient service and foster sound economic conditions in transportation and
among the several carriers; to encourage the establishment and maintenance
of reasonable chargeg for transportation services without unjust disceriminations,
undue preferences or advantages, or unfair or destructive competitive practices;
to cooperate with the several States and the duly authorized offivials thereof ;
and o encourage fair wages and equitable working conditions; all to the end
of developing, coordinating, and preserving a natienal transportation gystemn by
water, highway, and rail, as well as other means, adequate to meet the needs
of the commerce of the United States, of the Postal Service, and of the national
defense. All of the provisions of this Act shall be administered and enforced with
a view to carrying out the above declaration of policy.*

The preamble is still cited by the Commission as justification for
particular regulatory actions pursued.

Some supporters of the Comimission claim that this broad statement
has strengthened regulation by making it possible for the Commission
to use its authority to take a wide range of enforcement actions. Others
believe the statement has confused rather than clarified its mandate.®?

Professor Theodore J, Low1 writes:

* * * (ongress in the Transportation Act of 1940 created ag many contradictions
as were dissipated * * **

One of the other major provisions of the 1940 Act “relieved [the
Commission] of its duty [under the 1020 Act] to promulgate a national
consolidation plan, and the power to instigate mergers and consolida-
tions was left completely in the hands ot the carriers.”**

"The 1940 Act also extended Commission authority to the regulation
of water carriers, in a further attempt to improve the competitive
position of the railroads, although few water carriers were actually

54 1d,

& National Transportation Policy, 8. Rept. No. 445, 87th Cong., lst Sess, Vol, 10
at 241 (1961).

5849 11.8.C. § 1.

® §ome students of regulatory law see the 1940 Act as a prime example of Judge Henry J.
Triendly's eriticism that in the area of regulation Congress hus often created problematle,
too broadly drawn law. Friendly wrltes: “The Statutes from which they [the regulatory
agencles] derive their authority are %o often couched in broad geuneral terms as to endow
them with a discretion so wide that they ean offer a more or less plausible explanation for
any concluslon they choose to reach with respect to mapy, perhaps the great majority, of
matters coming before them.”

Henry J, Priendly, The Federal Adminigtrative Agencles (1962) at 129,

®[,owl, supre note 46 at 151,

w National Transportation Policy, suprae note 55 at 241 (1961). '

g
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affected because of previously established cxemptions in the Interstate
Commerce Act.5°

b. T'he Transportation Act of 1958.—The Transportation Act of

1958,°* another Congressional attempt to save the railroads from im-
pending financial disaster, also tried to direct the Commission’s in-
terpretation of the I'ransportation Act of 1940, One student of regula-
tion wrote about the 1958 Act that:
* * * following still another 18 years (after the 1940 Transportation Aet) in
which the Commission muade decisions ‘without reference to any * * * general
objective,” Congress in the Trangportation Aet of 1958 gave back to the Comrmis-
sion with one hand the ambiguities it had tried to remove with the other.®

The Act provided guaranteed loans to the ailing railroads and once
again attempted to improve their competitive position in the face of
a continuing loss of traffic to motor carriers.

6. LRailroad legislation of the 1960s and 1970s~—During the 1960s
and 1970s some regulatory functions were removed from the Commis-
sion in the area of rail regulation. It did retain authority to study and
assist in the reorganization of the ailing rail system. Direct responsi-
bility for carrying out the reorganization, however, was entrusted to
other government agencies,

Most Northeast roads, with two notable exceptions, had been in
serious trouble for many years. When finally they went into bank-
ruptey, Congress acted to assure service and to Testore service on
some discontinued lines. Congress sought to save some intereity pas-
senger train service through the 1970 Passenger Service Act,® creat-
ing a fully independent quasi-governmental company, National Rail-
road Passenger Corporation (AMTRAK) to take over bankrupt rail
passenger transportation lines. This Act also made the Commission
responsible for establishing and enforcing standards of adequate
service by railroads operating intercity passenger trains. The Com-
mission was directed to report annually to the Congress and the Presi-
dent on the effectiveness of the Passenger Scrvice Act.

The Regional Rail Reorganization Act of 1973 % was the govern-
ment’s most determined effort to keep the railroads in service and,
among other things. “restore, support and maintain modern, cfficient
rail service in the Northeast region of the United States; to designate
a system of essential rail lines in the novtheastern Tegion; to provide
financial assistance to certain rail carriers.” ¢

It created the Tnited States Railway Association and established
another quasi-governmental corporation, Consolidated Rail Cop-
poration (Conrail) to take over selected northeastern and midwest.
ern railroads upon completion of the final system plan. The Act di-
rected the United States Railway Association to develop a final plan
to reorganize the railroads of the northeastern-midwestern regions.
The Commission was directed to establish a Rail Services Planning
Office to evaluate and assist in preparation of the plan.

7. Rairoad Bevitalization and Regqulatory Reform Act of 1976 —
The latest Congressional effort to elavify the Commission’s publie pro-

8 GAO Report supre note 52 at 709.
6173 1t. 568,

82 T U

63 B4 fBfnt,

AL adm v
GET Stat. D4
% . Rep. No, 66, 93rd Cong., 18t Bews, 1 (1973).
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tection migsion and redirect regulation of the railroads is contained
in the recently passed Railroad Revitalization and Regulatory Re-
form Act of 1976. [RRRRA] ¢ The Act calls for the “elimination of
needless or harmful regulatory constraints on railroads, and pre-
seribes ratemalking practices which will encourage effective competi-
tion and protect consumers.” ¢

The Act calls upon the Commission to promote a more flexible rate
structure for railroads, and to modernize the rate burcaus. Moreover,
the Act establishes that it is the policy of the Congress to:

(1) Balance the needs of carriers, shippers, and the public;

(2) Foster competition among all carriers by railroad and other
modes of transportation, to promote more adequate and efficient trans-
portation services, and to increase the attractiveness of investing in
railroads and rail-service-related enterprises;

(3) Permit railroads greater freedom to raise or lower rates for rail
gervices in competitive markets

(4) Promote the establishment of railroad rate structures which are

more sensitive to changes in the level of seasonal, regional, and shipper
demand ;
_ (5) Promote separate pricing of distinct rail and rail-related serv-
ices;
(6) Formulate standards and guidelines for determining adequate
revenue levels for railroads; and

(7) Modernize and clarify the functions of railroad rate bureaus.®

The Act also contains provisions designed to make the Interstate
Commerce Commission more responsive to the public and the needs
of the shipping and transportation community. Title III of the Act
eontains provisions to reform and improve the Commission’s regula-
tion of the rajlroads.® :

8. Summary of legislative mandate—Since 1887, Congress has
charged the Interstate Commerce Commission with a series of regula-
tory responsibilities which have made its mission broad and complex.

Regulation of the railroads in the Cominission’s early days, was
tantamount to regulating national economic development. Ilar-
assed by the railroads and hounded by the courts, the Commission
was almost powerless until 1906, After 1906, the Commission became
the dominant factor in railroad regulation and one of the most power-
ful agencies in government. Until the late twenties, the Commission
was respected and highly visible. As the Commission grew older, how-
ever, its prestige decreased though its responsibilities increased.™ By

68 00 Stat. 31,

o IL.R. Rep. No. 94-781, 94th Cong., 2d Sess., 134 (1978.)

& P.L. No. 94-210.

o Title 111 contains provisions which required the Commisslon to (1) provide promptly
documents reluted to railroad regulation to appropriate House and Senate Committees
upon request. 19 1.8.C. 17 as amended; (2) cut delay in the Issuance of the orders of the
Commission. 49 TL.F 15(2) as amended; (3) streamline Commission heuring and appel-
late procedinre, 49 U.8.C. 17 us amended; (4) establish a permanent Office of Rail Publie
Counsel. Pub. L. No. 94-210 Sec. 304; (5) reform the Rules of Pructice before the
Commlission. Pub. L. 94-210 Sec. 305; (6) prohibit diseriminatory tax treatment of {rans-
portation property. 49 T0.5.C. et seq. as amended ; (7) develop a uniform cost and revenue
accounting system, 49 U.8.C. 20(3) ag amended; (8) extend protection of securities laws
to transportation stockholders. 15 WU.8.C. 77 (e) (8) as amended; (9) make the Rail Services
Planning Office permanent. 45 U.8.C. 715 as amended: (10) ensure equltable distribution
of cars for unif train service, 49 U.B.C. 1(12) as amended; (11) concurrently submit
budgets to the Congress and the Executive. 31 U.S8.C. 11 as amended; and (12) conduct a
modernization and revislon of the Interstate Commerce Act, Pub, L. §4-210 Bee. 312,

7 Huntington, aupra note 44 at 468-9,

TH5-981--7T6——23
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Few have proposed the mecans to assurc that the responsibilities
given the Commission are harmonized in one organizational regula-
tory structure, Morcover, little has been done to reassess the continu-
ing need for sections of the Interstate Commerce Act which economists
have suggested are unnecessary and in some cases costly.

In President Kennedy’s words, the history of the ICC shows that
government regulation of transportation has been “A chaotic
patchwork of inconsistent and often obsolete legislation and regula-
tion,” which developed as a result of “* * * 4 history of specific ac-
tions addressed to speeific problems of specific industries at specifie
times.” ¢ Section 312 of the Railroad Revitalization and Regulatory
Reform Act of 1976 directs the Commission to “* * * cause to be
prepared, in whole or in part by consultants, a proposed moderniza-
tion and revision of the Interstate Commerce Act, and a proposed
codification of all Acts supplementary to the Interstate C‘lommerce
Act.” 7 This can be the most constructive step toward clarifying the
Commission’s mission ever attempted. If the Commission or some
other body charged with regulating surface transportation is to suc-
ceed its mission must be more clearly defined and periodically reviewed
to incorporate new national goals and eliminate outdated and costly
regulation. The future of the Commission therefore may depend on
its execution of the above scetion of the law. Upon completion of this
modernization and recodification process which should mnelude codifi-
cation of the Commission’s own cases, the Congress must act swiftly to
insure that the Commission or any other body charged with regulation
of surface transportation clearly understands both the “why” and
“how” of regulation,

1. Implementation of Mandate

Procedures of the Interstate Commerce Commission may be formal
or informal; its actions prospective or retrospective. As noted above,
the scope of the Commission’s regulation is broad; its organization is
cumbersome; its workload heavy; and the time taken to complete the
regulatory actions prolonged.

A. THE SCOFE OF THE ICC’8 REGULATION

The Commission regulates all forms of surface transportation in-
cluding railroads, trucks, barges, oil pipelines, freight forwarders,
transportation brokers and express agencies. The Commission, how-
ever, does not regulate agricultural commodity shipping, bulk com-
modity shipping, or private carriers.” The firms regulated by the Com-
mission number at Jeast 17,000 with total operating revenues of more
than $40 billion.” Since 1960, total operating revenues of the regu-

7 8pectal Message to Congress on Transportation, April 3, 1962, in Public Papers of the
President at 293,

7 Pub. 1. No. 94-210, See, 8312,

8 GAO Report aupra note 52 at 660—870.

T IC( fignres for calendar year 1973. In response to the Subcommittee’s June 1975
questionnalre, question 3.
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lated industry have continued to increase, though the number of firms
regulated has continued to decrease.

Because of the evolution of the law, it is estimated that the Com-
mission regulates 100 percent of the railroads, 50 to 60 percent of
the motor carriers, and only 10 percent of the water carriers.®

Table 1 presents data on volume of business of industry regulated
for calendar years 1960, 1965, 1970 and 1973.

TABLE 1,—VOLUME OF BUSINESS OF INDUSTRY REGULATED BY ICC, 1960, 1965, 1970 AND 1973

Intercity Net invest-
ton-miles, ment plus  Net income Yot
1CC working industry operating
N of regulated Number of capital average Tevenus
Yoar ' companies (b:lhons; employees (millions) (millions; (millions)
(a) ¢ © (d) (e
19,603 945.8 1, 354, 265 $31, 588 $733 418,018
18, 168 1,172.3 1,241,728 32,123 1,415 22,657
17,542 1,346. 1 1, 258, 581 37, 140 709 29, 863
17,076 1,549.5 1,318,371 39,176 1,496 40,425

For all regulated carriers, the Commission is responsible for:
approving or denying maximum, minimum or exact rates; controllin
entry into service through permits or requirements for certificates o
public convenience and necessity ; controlling abandonment of service;
controlling mergers; and controlling certain financial transactions.*

B. ORGANIZATION

The Commission is composed of 11 members, appointed by the
President, and confirmed by the Senate.® The Chairman serves at
the President’s pleasure.®* The Commissioners serve staggered 7-year
terms. One is elected annually by the members of the Commission to
serve as Viee Chairman. Each Commissioner, with the exception of the
Chairman, is assigned to one of the Commission’s three working divi-
gions: Operating Rights (Division I), Rates and Practices (Divi-
sion I1), and Finance and Service (Division I1T). Each Commissioner
has his own personal staff. (See Figure 1.)

The Commmission staff is organized into five major bureaus: Enforce-
ment, Operations, Traffic, Accounts, and Economics. The remainder
of the Washington stafl’ is divided among the offices of Proceedings,
General Counsel, Secretary, Hearings, the Office of the Managing

80 GAO Report supra note 52 at 670.

£ Id. at 669, :

2 The number of Commissioners serving has inerensed from five in 1887 to the present
11, Originally there were just Ave Commissioners, 24 Stat. 383; In 1906 the Dumber was
enlarged to seven, 49 Stat. 795; {n 1917 the number was enlarged to nine, 49 Htat, 2703
and, 1o 1020 it was finally enlarged to 11, 49 Stat. 497,
82 49 U,8.C. 11, Reorg. Plan No, 1 of 1969 1 (1970).
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‘Director, and the Rail Services Planning Office.®* In each Regional
Office, o Regional Auditor reports to the Bureau of Accounts; a Re-
ional Counsel reports to the Burcau of Enforcement; and a Regional
anager reports to the Managing Director. Each of these individuals
has general supervisory powers over Regional Oflice staff,

INTERSTATE COMMERGE COMMISSION

COMMISSION
pemere b R
l 1 I_ Chairman :
Diyision 1 Division 2 Division 3 R b1
................. - H i :
Yivision Chairman [| Division Chairman }| Division Chairman H H i
: i H
- IH 1
Ditice af Offce of the Office of the | | Office of the Office o dice of
- Office of
Proceedings Manzping Giector Generai Counsel] | Secretary/ Rail Services Hearings
L Gong. Relalions Planring
Buteau of Bureau of Bureau of Bureay of Buresu of
Accounts Enfurcement Gprations Tratfic Eronumics
Regional v
Mzragers

FI6URE 1.—ORGANIZATION CHART

€. WORKLOAD AND AVERAGE TIME NEEDED TO COMPLETE
SELECTED PROCEEDINGS

The Commission’s workload has continued to increase while its
ability to dispose of cases in a timely fashion has declined.* The
number of formal cases opened and closed for fiscal years 1968, 1970,
and 1975 indicate that the Commission had more cases pending at the
‘heginning of the year, opened more cases, closed more cases and had

B “pureau of Enforcement—the agency’s prosecutor, charped with enforeing eclvil and

*nenal provisions of the Act and related statutes, The Buresu also takes part in specific
CC proceedings, to assist in developing fuects and issuey in the publle interest.”

“Pyrean of Operations--—maintaing cloge liaigon with the activities of railroads, motor
carriers, water carriers, freight forwarderz and rate burcaus to ensure that these indus-
tries operate In complinnee with TOC policies”

“Turean of Traflic—ls concerned with the publication, filing and interpretution of
tatiiﬂ's, and thelr suspension before they become effective if they appear unreasonable or
unlawfal.”

“Purean of Accounts--is coneerned with the accounting phases of effectlve economice
regulation—-preserlbing uniform accounting rules, auditing carriers’ books and reviewing
financial reports.”

“Buresu of Keonomies—operforms transportation research and conducts economic and
atatiztical analyses relating to regulation and to specific proceedings before the agency.”

“Office of Proceedings—processes formal cazes pertalping to operating rights, finan-
¢lal matiers, rates and competitive practices.”

“Office of the CGeneral Connsel—defends Commission orders 1f challenged in court.
As ‘house couns=el’ the General Connsel also renders legal opinlong to the Commission.”

“Office of the Becretary/Conpgresslonal Relations—ihe {gsuance and documentation
ecenter of the TCC, The Heeretary 18 enstodlan of the Commission’s seal and records and
18 responaible for Jssuing TCC decisions and orders.”

“Office of Hesrings—astaff of Adminlgtrative Law Judges responsible for conducting
Commission hearings.”

“Office of the Managing Direetor—direets Commisslon activities In respeet to money,
manpower, materials and methods,”™

“Rail Wervices Planning Office—was created to assure that the publie interest wag
represented In the resteneturing of railroads In the Mortheast. It now provides long-range
planning support for the Commiaslon.” A look at the ICC, Supra note 74, at 1820,

&8 Information suppled the Subcommltice by the ICC in response fo Subcommittee
June 1973 questionnaire,
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pending more cases at the end of the year in 1975 than in either 1968 or
1970.8

Morcover, the average time for disposition of sclected cases has
increased in all but one category between fiscal years 1971 and 1975.
The Commission explains that this increase is owing to its success
in resolving “many older proceedings.”” During Fiscal Year 1975,
8,315 proceedings were closed, 424 more than the 7,891 closed the pre-
vious year. Because so many long-standing cases were closed n Fiscal
Year 1975, the Commission explains, the average time from initiation
to closing increased, The average age of the cases pending was reduced,
from 12,1 months on June 50, 1974, to 9.7 months on June 30, 19755

D. COMPLIANCE

In order to carry out its law enforcement responsibilities the Inter-
state Commerce Commission employs both formal and informal
methods,

TFormal administrative proceedings include: rulemaking; review
of fitness; review of applications; and investigations, sometimes lead-
ing to cease and desist orders.®™

The Commission “makes referrals to the Department of Justice for
the filing of eriminal prosecutions, suits for forfeitures, and certain
civil injunctive suits.” 58

Civil claims settlements occur when “The Director of the Bureau of
Enforcement is authorized, within the framework of the Federal
Claims Collection Act of 1908, to settle enforcement claims arising
under the civil penalty or forfeiture provisions of the Interstate Com-
merce Act, Flkins Act, and other amendatory and supplemental
legislation.” ®

In all major categories, the total penalties imposed on carriers in
violation was larger in fiscal year 1970 than in fiscal year 1975. The
total number of fines or forfeitures in all wmajor regulated fields was
also higher in 1970. (Table 2.)

TABLE 2.—NUMBER AND DOLLAR VALUE OF ICC FINES AND SETTLEMENTS, BY CARRIER, 1970-75

Rail Motor, water, and forwarder Total

Fiscal {ear Fiscal {'ear Fiscal i/ear Fiscal {ear Fiscal {ear Fiscal {ear
970 97% 970 975 970 975

Cases concluded in
Col

urt_ o aa 14 9 248 200 : 262 209
Amount imposed_______. 255,105 116, 600 359,498 90,450 614,703 206,450
Civil claims setllements__ 36 34 85 334 421 368
Amount imposed._.__.__ 966, 165 886,878 561,667 641,855 1,527,832 1,528,733

Total fines and

50 43 633 534 683 577
1,221,270 1,002,878 921,165 732,306 2,142,435 1,735,183

Source: ICC.

8 324, R4th and 89th 'Annual Reports of the Interstate Commerce Commission,

# Jnformation supplied the Subeommittee by the ICC updating the Commission response
to the Ruheommittee's June 1975 ouestionnaire. -~

’;ﬂ Hearings, supra note 73, at 40,

®74 at 39,
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IV. Case Studies

A, THHE ENFORCEMENT PROGRAM

The Interstate Commerce Commission is charged with administer-
ing and enforcing the Interstate Commerce Act “with a view to carry
out” the national transportation policy. The Act directs the Clommis-
sion to provide “fair and impartial regulation of all modes . . .”
designed to “recognize and preserve the inherent advantages of each.” *
It also calls upon the Commission to ensure that service is provided
at a “rcasonable charge” and that “unjust discrimination, undue
preferences or advantages, or unfair or distinctive competitive prac-
tices” are eliminated.

The Commission concentrates its enforcement. efforts in its compli-
ance program. 1t is largely carried out by the Bureaus of Enforcement
and Operations, and mostly involves enforcing Commission rules and
regulations,

The Subcommittee conducted a major review of the Commission’s
compliance program. The Subcommittee closely studied threc internal
reports and one external report which found major deficiencies in the
administration of the compliance program. The deficiencies include
lack of policy idance and direction; concentration on eco-
nomically insignificant cases; diserimination against small carriers;
failure to impose penalties strong enough to deter future violations;
and lack of coordination and ineflicient utilization of resources.

1. Lack of policy guidance and direction—~~The Commission has
failed to provide its ficld staff with sufficient direction to enforce the
“fair and impartial regulation of all modes” aspect of the national
transportation policy. It has failed to issue policy directives which
establish priorities for regulation based on the volume of traffic moved
by each mode and the economice importance of cach type of violation.
Its enforcement activities have tended to concentrate on carriers
threatening the status quo rather than to attack serious offenses which
cause the greatest harm to the economy. The Commission’s present
guidelines, by stressing “equal priorities,” ** leave critical enforcement
policy choices to lower level employees.

Three recent internal reports have cited this lack of guidance. In the
first, dated July 1975, entitled “A Report About the Commission’s Com-
pliance Program” (hereinafter referred to as the Smith report) e g
panel examined the Bureau of Operations and Bureau of Iinforcement
actions for fiscal year 1972 at the suggestion of Chairman George M,
Stafford. It concluded that “despite allusions to Commission policy in
writings of hoth Burcaus (Enforcement and Operations) . . . its
presence seems amorphous and diflicult to pin down.” It recom-
mended that “a more detailed, formalized pronouncement of Commis-
sion compliance objectives vis-a-vis its organic statutes and resources”
was necessary in order to “provide greater program illumination and
impact while at the same time, better shape and guide its course.” ®2

A second panel was asked to “review the Commission’s organiza-
tion, operations, and procedures as they relate to the compliance pro-

049 UB.C §1.

W 1CC Burmug of Operations Fleld Staff Manual.

o2 A Report About the Compliance Program, Interstate Commerce Commigglon (1875)
in Hearings, supra note 73, at 143-270.

@ JId, at 266-267.
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gram.” (hereinafter referred to as the Fitzwater report), the report
of the Staff Study Panel on Regulatory Reform found a major
policy vacuum on compliance.’ The authors of the Fitzwater report,
presented to the Commission in October 1975, stated that the compli-
ance program “has no overall purpose”, its policy “is reaction rather
than action oriented.” The%; quoted one employee as saying, the Com-
mission operates “like a ship without a captain.” ¢

The Fitzwater report panel found that this lack of guidance was
among the “basic weakncsses identified in earlier studies” and still
remains uncorrected. The Fitzwater report concluded that the pro-
gram suffered most from:

An almost total lack of central policy development and coordination with re-
spect. to the compliance program resulting in a de facto delegation of policy
making to the investigator in the fleld.”

A third report by the Interstate Commerce Commission Vice Chair-
man Charles Clapp (hereinafter referred to as the Vice Chairman’s re-
port), presented August 11, 1976, stated that “uncertain as to the
Commission policy and sometimes receiving contradictory signals
[field] managers may become increasingly reluctant to step out front
with aggressive, positive programs of action.” * The Vice Chairman’s
report concluded that “while there is criticism that certain people in
managerial positions are too cautious in carrying out their responsibili-
ties, there is recognition, too, that this may be attributable, in part at
least. to our (the Commission’s) own failure to provide a sense of direc-
tion.” ®” The Vice Chairman’s report, conducted to review the {indings
and recommendations in the Smith and Fitzwater reports, further con-
cluded that “the Commission should exercise a more active role in
developing policy in the eompliance area.”

Lack of Commission guidance has left it up to investigators in the
field to “decide * * * who. what, when, and where” 9 to investigate,
Any relation between the choices made by these investigators and the
Commission’s thinking on what emphasis should be placed on en-
forcement activities necessary to carry out the national transporta-
tion policy is purely coincidental. '

2. Concentration on economically insignificant cases—The Commis-
sion’s compliance staff, directed to enforce the Interstate Commerce
Act with even-handedness or “a balanced approach,” has tended to
concenlrate on economically insignificant cases, especially unauthor-
ized motor carrier violations. Concentration on such petty offenses has
resulted from an undue emphasis on the number of violations reported
and processed. This emphasis on “numbers” has distracted the staff
from its responsibility to pursue the major offenders, The Commission
admits that its stafl must focus on eliminating significant violations.
Nevertheless, the Fitzwater report’s authors found that although such
violations do exist in quantity “* * * the enforcement effort * * * is
simply not directed toward developing them * * *” The panel

9 Report on the Commission’s Compliance Program by the Staff Study Panel on Regu-
latory Reform. Oetober 1975, in Hearlngs, supre note 73, at 83-139.

% Jd, at 100-101.

" 71d, at 100.

# Report of the Viee Chajrman to the Commisslon on the Compliance Program. Au-
gu;t]‘:.zl, 1976, at 3.

™ 7d. at 1,
® Tearings, supre note 73 at 100,
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concluded that much of the Commission’s compliance resources are ex-
pended on “* * * operating rights violations against extremely small
motor carricrs which have little economic impact.” These viclations
“arc easy to develop and are made to satisfy the requirements of the
numbers game.” At the same time, economically significant viola-
tions are left untonched since the “numbers game * * * precludes inves-
tigators from devoting the time necessary for their development.” 10

The Smith report states that “Many cases seemed to have dubious
regulatory value. Few, if any, concerned inadequate service to ship-
pers—one of the five compliance priorities.” *** The Smith report in-
cludes numerous examples of cascs of questionable regulatory value.
The following case is one of them. ' '

An'investigation began when a complaint was filed by an author-
ized motor carrier alleging that the respondent was serving a point
200 feet outside the 12-mile limit authorized by the Commission,1o2
The respondent’s gross annual revenues were reportedly around $63,-
000, placing it among the smallest companies regulated by the
Commission.

As a result of the complaint, cartographers were asked to measure
and remeasure the distance from the point of origin to the point in
question. The Commission’s investigative report stated that a U.S,
(eological Survey cartographer in Missouri, using 1.S. Geological
Survey maps, had found the point in dispute to be 200 to 250 feet
beyond the 12 mile limit. The investigative report stated that the
cartographer believed, however, “that the maps could have heen ex-
panded at the time of measurement due to heat and possibly the dis-
tance may be 12 miles or less instead of more than 12 miles (by 200
or 250 feet).” 108

After thorough investigation, the Bureau decided that:

- » - bursuant to its interpretation of the concerned authority the boundary line
1g incorrect and such service is heyond the scope of the respondent’s territorial
authority. Consequently, the Burean is of the view that an appropriate ccase
and desist order should be entered.™

The respondent decided to fight the Commission’s decision and
the dispute was finally resolved not by Commission action but when
‘the respondent purchased a piece of Iand which was then annexed by
the town whese border was the base point of the measurements. By
extending the town houndary, the distance to the point in dispute was
brought clearly within the 12 mile limjt.295 After many weeks of
Investigation involving Washington and field personnel, the case was
closed,

According to a draft General Accounting Office Report completed
in the spring of 1975, the Commission’s compliance program also
prosecutes motor carrier violations to the neglect of rail violations 108
This finding is significant since much more { reight is moved by regu-
lated interstate railroads than by interstate motor carriers.

word. at 111,
M. at 221,
03 I, at 223-229,
03 1d. at 224,
W4T, at
WETd, at 2

1% Draft Geoneral Accounting Office Report, Regnlation of Rail and Motor Carriers, Com-

'pllam:n and Enforcement Need Improvement (1975) (herelnafter cited as Draft GAO
Report).
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Moreover, an internal Burean memorandum also suggests that the
compliance program is concentrating too much cffort on insignificant
cases. A memorandum from former Bureau of Operations Director,
R. D). Pfahler, to the Chairman of the Commission dated December
1975 states: : ‘

. .. to this Jate the Bureau of Enforcement has failed to comply with our
request to define the terms economie significance or impact. Although cases which
we believe significant have “died on the vine” within the Bureau of Fnforce-
ulent, such Bureatu continucs to forward routine matters to us for investigution
such as unauthorized operations involving Iocal transportation of sand™

The Vice Chairman’s report declared that staff personnel found
that one of the most serious deficiencies in the administration of the
compliatice program was its failure “to distinguish between the signifi-
cant and the Insignificant.”2%® Since the mmajority of insignificant
cases involve very small motor carriers, the program has concentrated
on them.

3. Discrimination against small carriers

The Compliance program as it is now structured places its major
emphasis on small carrier violations which are easy to develop. Re-
ports on the compliance program show that it diseriminates against
%, . . small motor carriers, aud against those carriers who keep good
records,” 109

The Smith report found that “many respondents seemed to be ac-
corded inconsistent treatment.”1* The report containg a number of
cases in which large companies, including those with a record of pre-
vious violations, were granted more favorable treatment than small
ones. The Smith report statesthat:

The percentage of those with gross revenues exceeding $1 million who were
dropped from proseceution for unauthorized transportation violations iwwas 214
timcs greater than for those with gross revenues of less than $50,000 [emphasis
added.] ™

Of those with prior convictions under the Interstate Commerce Act,
violators with gross revenues exceeding $250,000 were relieved from
prosecution in 94 pereent of the cases, but only 4 pereent of those
with gross revenues below $250,000 had their cases dropped. Only 23
percent of those with prior Interstate Commerce Act convietions had
gross revenves of less than £250.000. The 77 percent with gross reve-
nues exceeding $250,000, the large majority of repeat offenders,
accounted for only a small percentage of the prosecutions,3

The Fitzwater report echoed the Smith report findings:

.« . the large majority of investigations conducted and cases concluded involve

operating rights violations against extremely small motor carriers (less than
$300,000 annual revenues) which have little economic impact.4

. Both the Smith and Fitzwater reports state that most of the viola-
tions mvestigated involve some type of unauthorized transportation,
a vioiation typieal of small carriers,

197 Memorandam from Rohert L. Rehein, Managing Director, to Chairman George Stafford,
Bubiect : Complianee Rtudy Materinlg, June 7. 1976, at 8.

1% Viee Chalrman’s Report, saupra note 96, at 3,

1% Hearings, supra note 73, at 118,

10 7. at 232,

M Td, at 272-44,

112 T, at 4a,

urJd, at 277-281, and 376-377

e fd, at 113,
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The GAQ report stated that equal treatment of violations in effect
discriminated against small operators.

The Bureau of Enforcement’s practices resulted in all motor carrier violators
being treated alike—which tended to favor the more serious violator. Little dis-
tinction was made between chronic and less frequent violators and between
repeat violators and first-offenders. In one extreme situation two motor carriers
were each fined $1,500, although field agents had discovered 17 viclations by one
and 2,000 violations by the other,*”

The Viee Chairman’s report concluded the staff believes the com-

pliance effort has a:
* * * topdency to go after “the little guy” because it is easier, with the result
that we tend to cateh, in the words of one investigator, “the honest and the
stupid”—the honest because he keeps basie records which demonstrate hig viola-
tion and the stupid because he ig too dumb to cover up.”™

The Commission’s compliance program has limited value because it
concentrates on trivial cases. By devoting a majority of the staff’s time
and resources to relatively minor violations, 1t allows serious viola-
tions by Jarge companies to prevail. Lack of guidance may be to blame
at least partially but the resources of large companies may have enabled
them to evade or resist enforcement. The Commission’s investigators
do not have comparable resources to deter serious and complicated vio-
lations. In this trial of relative strength, the Commission’s compliance
program has not succeeded in prosecuting major violations of the law.

4 Failure to impose penalties strong enough to deter illegal activ-
ity.—Penalties imposed and actions taken against violators of the
Commission’s rules and regulations have failed to prevent reoccur-
rence of violations. Monetary fines imposed by the Interstate Com-
merce Commission are considered by most carriers as simply a “cost
of doing business.” ¥ This fundamental weakness in the compliance
program encourages rather than discourages violation of the law.

The Vice Chairman’s report indicates that “erime does pay in areas
of the Commission’s jurisdiction since fines and penaltics imposed
against violators of our regulations do not cover the gain received
from the illegal operations,” The Vice Chairman observed further:

When we [the Commisgsion] do move against a violator we do so In such a mild
way that it amounts to little more than a slapping of the wrist.™®

The Smith report supports this analysis, stating “most of the for-
feitures and fines were substantially less than the illegal revenues
received by violators and substantially below the $500 per count statu-
tory penalty aunthorized for most violators.” *'* Moreover, “over one
fourth” of the documented violations were not prosecuted.*®®

The GAQ reported that out, of the 106 average violations discovered
per case only 19 were reported with evidence and only 14 ultimatel
were prosecuted. 1! The average settlement was $1,344 compared with
average illegal revenucs per case of $5,304, “The amounts received
in settlements were about 20 percent of the maximum fine of $500

us Draft GAO Report, supre note 106 at 2,

18 Vice Chairman's Report stipra note 96 at 3,
u7 7q. at 12.

8 74, at 11-12.

18 Hearings, supra note 73 at 214,

074, at 213,

1 Dypaft GAO Report, supra note 106 at 21,
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that could have been imposed for the violations prosecuted.” The
(A O concluded that:

The Bureau of Enforcement’s practices resulted in all violators being treated
alike—which tended to favor the more serious violator. Little distinction was
made between chronie and less frequent violations or between report violators
and first offenders.”

Although strong action is necessary to deter repeat offenders, the
Fitzwater report states that the Commission has “.. . no recognizable
{)olicy for dealing with repeat offenders, and often they receive more

enient fines than first time offenders,” 1%

The Interstate Commerce Commission has never revoked a motor
carrier certificate since the passage of the Motor Carrier Act in 193522
Refusal to take such action or to levy fines to the maximum renders
the compliance program incapable of reducing illegal practices. Ac-
cording to Commission statistics, “of those prosecuted, 6% had a
prior record of at least one similar vielation.” 126 Violators would
rather break tho law and pay a small fine knowing that their certificate
will not be threatened than refrain from potentially profitable vio-
lations,

b. Lack of coordination and inefficient utilization of resources.—The
Commission’s compliance program fails to use its resources well and
to coordinate fully ficld activities with headquarters, Decisions which
could be made by the field staff are sent to Washington for action,
an unnecessary delay at best. Attorneys in headquarters do not usually
develop cases with the field investigator who gathered the evidence.
This separation has led to further delay, confusion, duplication, and
often ineffective prosecution,

The Vice Chairman’s report found that failure to coordinate and
unify the compliance program has led to waste of resources and staff
confusion. The report states:

Terhaps the most common comment made to me in the course of iy discussions
was to the effect that one person should be in charge and my investigations led
me to that conclusion.*

The Vice Chairman concluded further that having three individ-
uals in cach regional office with “overall charge and with each report-
Ing back to his own unit at headquarters creates a situation which is
difficult at best and unlikely to be conducive to efficient and effective
operation.’” 127

The Vice Chairman found also that not enough routine matters
are delegated to the field. According to Commission personncl, “too
much is handled in Washington and too little at the regional
offices.” The report found “statements are made that 90% or so of
the cases or proposed action items that are forwarded to Washington
are of a routine or nonpolicy nature which could be handled readily at
the source, yet the Bureaus insist on second guessing field judgnient
with a resulting drain on enthusiasin and initiative,” 1 i

121 7d, at 22.
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